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EXECUTIVE  SUMMARY 

Purpose 

In  January  2007,  the  Alberta  Water  Council  announced  that  it  would  review  Alberta’s  water 
management  policy  governing  criteria  for  transferring  water  between  rivers  in  the  same  major 
river  basin.  While  the  current  policy  permits  the  movement  of  water  from  one  part  of  a basin  to 
another,  significant  public  concern  about  one  proposed  intra-basin  transfer  suggested  that  a 
review  of  this  policy  was  necessary  to  determine  whether  such  practices  are  in  the  public 
interest.  Specifically,  the  Alberta  Water  Council  was  asked: 

“to  determine  if  the  current  approach  to  making  decisions  about  the  movement 
of  water  from  one  sub-basin  for  use  in  another  sub-basin  within  the 
same  major  river  basin  is  still  valid  and  what,  if  any,  changes  should  be  made  to 
the  current  approach  and  under  what  conditions.” 

Accordingly,  the  Alberta  Water  Council  established  the  Intra-Basin  Water  Movement  Project 
Team  (IBWM)  to  report  on  this  issue.  To  assist  in  their  deliberations,  the  Team  commissioned 
AMEC  Earth  & Environmental  (AMEC)  to  conduct  a review  of  current  water  management 
practices  in  selected  provinces  and  states,  specifically  regarding  inter-  and  intra-basin  transfers 
of  water.  This  assessment  focuses  only  on  surface  water. 

Scope  and  Methodology 

This  study  examines  water  management  systems  and  legislation  in  five  Canadian  provinces 
(British  Columbia,  Alberta,  Saskatchewan,  Manitoba,  and  Ontario)  and  nine  of  the  United  States 
(Arizona,  California,  Colorado,  Montana,  North  Carolina  North  Dakota,  Tennessee,  Wyoming, 
and  Utah).  The  first  step  involved  conducting  a review  of  legislation  and  literature  for  each 
jurisdiction  to  determine  the  general  water  rights  framework  they  use,  their  approach  to 
determining  water  availability  for  use,  the  types  and  nature  of  water  rights,  the  process  of 
administering  these  rights,  and  their  approach  to  transfers  among  major  basins  (inter-basin)  and 
within  major  basins  (intra-basin).  The  second  step  involved  interviewing  one  or  more 
representatives  of  water  management  agencies  in  each  jurisdiction  to  confirm  the  interpretation 
of  the  legislation  was  correct  and  to  gain  any  insights  into  water  management  practices  that 
were  not  evident  from  the  literature  review.  A summary  of  water  management  legislation  and 
provisions  related  to  water  transfers  between  and  within  basins  is  provided  in  Table  A. 

Overview  of  Water  Rights  Framework 

Three  types  of  water  rights  framework  have  evolved  in  North  America:  riparian,  prior 
appropriation,  and  prior  allocation.  These  systems,  and  variants  on  them,  have  evolved  to 
reflect  the  unique  combination  of  land  and  water  use  practices  and  development  histories  in 
Canada  and  the  US. 

Riparian  System  - A riparian  owner  or  occupier  is  a person  whose  land  abuts  the  shore  of  a 
natural  water  course  or  water  body  and,  under  common  law,  they  can  take  water  for  domestic 
and  other  purposes  as  long  as  their  water  use  does  not  impair  the  rights  of  other  riparian 
owners.  Shortages  are  expected  to  be  shared  among  all  users.  Riparian  systems  are  typically 
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employed  in  the  eastern  part  of  North  America  and  are  used  in  Ontario,  Tennessee  and  North 
Carolina. 

Prior  Appropriation  - The  prior  appropriation  system  evolved  in  the  western  United  States  so 
that  people  could  divert  water  for  use  on  land  that  does  not  abut  a water  course.  Water  users 
could  “appropriate”  water  for  any  beneficial  use  recognized  by  law  and,  in  times  of  shortage, 
priority  was  based  on  first  in  time,  first  in  right  where  users  with  earlier  recorded  water  use  have 
seniority  over  more  recent  users.  Appropriation  rights  are  considered  to  be  property  rights  and 
continue  to  exist  as  long  as  water  continues  to  be  used  for  beneficial  purposes. 

Prior  Allocation  - A prior  allocation  system  is  a government-controlled  system  where  water 
rights  are  issued  to  individual  users  for  specific  volumes  and  purposes.  Western  Canadian 
provinces  generally  employ  prior  allocation  systems  where  priority  among  users  is  also  based 
on  first  in  time,  first  in  right,  with  seniority  based  on  the  date  of  application. 

Most  western  provinces  (except  for  British  Columbia)  and  some  western  states  (California  and 
North  Dakota)  have  hybrid  systems  that  include  limited  recognition  of  riparian  rights,  particularly 
related  to  domestic  use.  All  three  systems  have  developed  administrative  tools,  such  as 
licences  or  permits,  which  allow  them  to  keep  track  of  how  much  water  is  being  used. 

Historically  the  key  distinction  between  a prior  appropriation  system  and  a prior  allocation 
system  is  that  the  former  was  based  on  the  idea  of  an  appropriator  putting  water  to  beneficial 
use  whereas  the  latter  has  always  involved  an  application  to  a government  body  for  a licence  or 
equivalent.  Currently  all  prior  appropriation  states  contemplate  an  application  to  the  relevant 
government  body  before  putting  water  to  use. 

Water  Availability  for  Consumptive  Use 

Riparian  systems  allow  water  to  be  taken  as  long  as  the  rights  of  other  riparian  (typically 
downstream)  users  are  not  affected.  As  riparian  users  are  only  allowed  to  take  water  in  a 
manner  that  does  not  adversely  affect  other  users,  riparian  systems  offer  some  protection  to 
instream  flows.  Further  protection  may  be  achieved  by  placing  appropriate  terms  and 
conditions  in  permits.  Under  the  prior  appropriation  systems,  any  water  that  was  not  already 
appropriated  could  be  used  for  beneficial  purposes,  which  are  defined  in  law.  Over  time, 
instream  flow  needs  have  been  recognized  as  a beneficial  use  in  all  western  states  assessed  in 
this  study  except  North  Dakota,  and  water  can  be  appropriated  for  instream  purposes.  Under 
the  prior  allocation  system,  the  government  can  reserve  water  for  instream  purposes  and  can 
include  terms  and  conditions  in  licences  to  ensure  that  instream  needs  are  met.  Some 
jurisdictions  can  also  issue  specific  licences  for  instream  purposes.  In  Alberta  regulations  to  the 
Water  Act  set  out  the  purposes  for  issuing  a licence,  including  instream  uses,  but  no  privately- 
held  instream  licences  have  been  issued  under  the  Act.  In  many  jurisdictions  a stumbling  block 
to  recognition  of  private  instream  licences  is  a requirement  that  water  rights  be  diversion  rights. 
Some  jurisdictions  have  overcome  this  limitation  through  creative  interpretations  of  “diversion”. 

Right  to  Take  and  Use  Water 

In  all  jurisdictions,  the  province  or  states  claim  title  to  or  ownership  of  all  water.  There  are  no 
formal  rights  to  water  under  a riparian  system.  Riparian  landowners  have  the  ability  to  take  and 
use  water  in  a manner  that  does  not  affect  other  users.  Riparian  rights  cannot  be  cancelled. 
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severed  from  the  land,  or  transferred.  Ontario  uses  a permit  system  to  keep  track  of  water  use 
while  North  Carolina  and  Tennessee  use  a registration  system,  although  North  Carolina  uses  a 
permit  system  in  designated  “capacity  use”  areas.  Water  rights  acquired  under  a prior 
appropriation  system  are  considered  to  be  property  rights  and  cannot  be  taken  away  without 
due  process  and  potentially  the  payment  of  compensation.  In  all  cases,  appropriative  rights  can 
be  forfeited  for  non  use,  severed  from  the  land,  and  may  be  transferred  to  other  uses.  Over 
time,  most  states,  with  Colorado  being  the  exception,  require  water  users  to  obtain  a permit  or 
licence  to  appropriate  water.  Prior  allocations  provide  licensees  with  the  right  to  divert  and  use 
water.  Except  in  Alberta,  licences  issued  under  a prior  allocation  system  cannot  be  severed 
from  the  land  and  cannot  be  transferred.  In  most,  if  not  all,  prior  allocation  jurisdictions,  licences 
may  be  cancelled  for  non-use  although  the  process  of  cancellation  is  easier  in  some 
jurisdictions  than  in  others. 

Process  of  Acquiring  Rights  to  Take  and  Use  Water 

All  the  jurisdictions  examined  use  a combination  of  permits,  registrations  and/or  licences  to  keep 
track  of  water  takings,  appropriations  and  allocations.  These  instruments  typically  identify  the 
water  source,  the  diversion  point,  the  purpose  of  use,  the  maximum  rate  of  withdrawal,  and  the 
maximum  volume  that  can  be  withdrawn.  The  process  of  obtaining  the  required  permits  or 
licences  is  fairly  similar  among  all  the  provinces  and  states  examined  in  this  study.  Typically, 
this  involves  submitting  an  application  and  a fee  to  a regulatory  body  which  considers  existing 
obligations  to  other  users  and  may  consider  environmental  factors  and  public  concerns  prior  to 
making  a decision.  All  jurisdictions  provide  an  appeal  mechanism,  although  the  provinces  use 
appeal  boards  while  the  western  states  rely  more  on  the  courts. 

Administration  and  Enforcement 

Nearly  all  of  the  states  and  provinces  have  similar  approaches  to  enforcement.  These  typically 
involve  issuing  orders  to  cease  or  change  activities  and  levying  fines  and  penalties.  A big 
difference  is  that,  in  the  western  states,  non  use  of  an  appropriated  right  for  more  than  five 
years  typically  results  in  forfeiture  of  the  right  with  no  compensation.  Another  difference  is  that 
there  may  be  third  party  enforcement  of  appropriation  rights,  since  they  are  property  rights. 
Requirements  for  water  use  reporting  and  annual  water  use  fees  vary  by  jurisdiction. 

Definition  of  Major  Basins  and  Sub-basins 

Although  most  states  and  provinces  straddle  continental  basin  boundaries,  each  jurisdiction  has 
developed  definitions  of  major  river  basins,  watersheds,  or  hydrologic  units,  usually  as 
subdivisions  of  the  continental  basins,  and  manages  water  at  this  scale.  These  “major”  basins 
can  be  very  large  (Colorado  and  Montana  each  recognize  only  four  basins  at  this  scale)  or  very 
small  (North  Carolina  recognizes  18  such  basins).  Basin  boundaries  are  not  usually  defined  in 
legislation  unless  there  are  some  specific  provisions  in  the  legislation  that  need  to  differentiate 
one  major  basin  from  another.  For  example,  states  without  prohibitions  on  inter-basin  transfers 
do  not  include  basin  definitions  in  legislation.  In  riparian  states,  legislation  is  required  to  allow 
transfers  of  water  between  basins,  in  order  to  override  the  riparian  principle,  so  definitions  of 
basins  must  be  included  in  the  legislation.  The  five  provinces  included  in  this  assessment  have 
definitions  of  major  basins  in  their  legislation,  primarily  because  they  have  specifically  chosen  to 
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prohibit  transfers  between  major  basins.  Only  two  of  the  jurisdictions  have  definitions  of  sub- 
basins. 

Transfers  Between  Continental  and  Major  Basins 

There  are  fundamental  differences  among  systems  regarding  water  transfers  between 
continental  and  major  basins.  Under  riparian  systems,  transfers  among  major  watersheds  or 
basins  are  naturally  prohibited  because  of  the  nature  of  the  riparian  right,  which  allows  persons 
to  withdraw  water  in  a manner  that  does  not  damage  other  riparian  users  without  their  consent. 
Thus,  inter-basin  transfers  are  only  possible  by  way  of  a statute  that  allows  a transfer.  Both 
Tennessee  and  North  Carolina  have  statutes  that  allow  transfers  and  define  the  mechanism  and 
process  by  which  transfers  between  continental  basins  and  between  major  basins  can  occur. 
Ontario  prohibits  transfers  between  continental  basins.  As  a signatory  to  the  Great  Lakes  - St. 
Lawrence  Basin  Sustainable  Water  Resources  Agreement,  Ontario  has  also  prohibited  transfers 
between  the  four  major  watersheds  in  the  Great  Lakes-  St.  Lawrence  Basin.  Other  states  and 
provinces  that  are  signatories  to  this  Agreement  have  imposed  similar  restrictions 

As  the  prior  appropriation  system  originated  to  detach  water  rights  from  land  rights,  there  has 
been  to  date  no  prohibition  on  transferring  water  from  one  continental  or  major  basin  to  another 
and,  in  fact,  numerous  inter-basin  projects  have  been  developed.  Some  states  have  actually 
developed  legislation  to  limit  transfers  out  of  donor  basins,  especially  between  states.  With  no 
prohibition  on  inter-basin  transfers,  there  is  no  need  to  define  basins  in  legislation. 

For  prior  allocation  systems,  until  recently  there  has  been  no  clear  legislative  direction  as  to 
whether  transfers  between  continental  or  major  basins  are  allowed  or  prohibited.  Historically  a 
number  of  projects  that  transferred  water  from  one  basin  to  another  have  been  approved.  For 
example,  British  Columbia  has  allowed  a number  of  large  inter-basin  transfers  for  hydroelectric 
projects  while  Alberta  approved  a number  of  transfers  of  water  between  the  Oldman,  Bow,  and 
Red  Deer  sub-basins  for  irrigation  purposes.  However,  in  the  last  10  years,  all  of  the  western 
provinces  have  introduced  legislation  that  prohibits  transfers  between  continental  basins  and 
between  major  basins,  although  some  exceptions  are  allowed.  Alberta  allows  transfers 
between  major  basins  only  if  approved  by  a special  act  of  the  legislature.  Small  inter-basin 
transfers  are  allowed  in  British  Columbia.  Saskatchewan  allows  transfers  of  water  between 
basins  for  use  inside  Saskatchewan.  Manitoba  allows  inter-basin  transfers  that  are  in  the  public 
interest.  However,  only  British  Columbia  and  Alberta  have  defined  major  basins  in  their 
legislation. 

In  those  jurisdictions  where  inter-basin  transfers  are  allowed,  approvals  must  be  obtained  and 
the  process  is  essentially  the  same  as  for  obtaining  any  other  licence  or  permit:  an  application 
must  be  submitted,  there  is  public  notification,  and  the  application  is  evaluated  in  terms  of 
potential  effects  on  other  water  uses. 

Intra-basin  Transfer 

The  US  states  that  use  prior  appropriation  allow  water  transfers  within  basins  as  well  as 
between  basins.  Intra-basin  transfers  require  permits  and  approvals,  and  there  is  no  need  to 
include  definitions  of  basins  or  sub-basins  in  legislation.  In  Tennessee  and  North  Carolina, 
which  use  riparian  systems,  statutes  have  been  developed  to  allow  transfers  within  basins; 

North  Carolina  legislation  includes  definitions  of  sub-basins. 
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In  Canada,  only  Manitoba  specifically  prohibits  transfers  between  sub-basins.  While  the 
Manitoba  legislation  expressly  prohibits  transfers  between  sub-basins,  this  cannot  be  enforced 
because  sub-basins  have  not  yet  been  defined.  British  Columbia,  Alberta,  and  Saskatchewan 
do  not  prohibit  intra-basin  transfers  so  theoretically  such  transfers  are  possible  as  long  as  the 
appropriate  water  licences  are  acquired. 
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1.0  INTRODUCTION 

In  January  2007,  the  Alberta  Water  Council  announced  that  it  would  undertake  a review  of 
Alberta’s  water  management  policy  governing  criteria  for  the  diversion  of  water  from  one  sub- 
basin for  use  in  another  sub-basin  within  the  same  major  river  basin.  While  the  current  policy 
permits  the  movement  of  water  from  one  sub-basin  to  another  as  long  as  water  is  available,  the 
new  withdrawal  does  not  adversely  affect  other  water  users,  and  the  applicant  can  obtain  a 
water  licence,  a significant  public  concern  about  one  proposed  intra-basin  transfer  prompted  a 
review  of  this  policy  to  determine  whether  such  practices  were  in  the  public  interest. 

Specifically,  the  Alberta  Water  Council  was  asked: 

“to  determine  if  the  current  approach  to  making  decisions  about  the  movement 
of  water  from  one  sub-basin  for  use  in  another  sub-basin  within  the  same  major 
river  basin  is  still  valid  and  what,  if  any,  changes  should  be  made  to  the  current 
approach  and  under  what  conditions.” 

Accordingly,  the  Alberta  Water  Council  established  the  Intra-Basin  Water  Movement  Project 
Team  (IBWM)  to  report  on  this  issue. 

As  part  of  developing  its  response,  the  IBWM  determined  that  it  would  be  useful  to  review  the 
overall  water  resource  allocation  process  in  Alberta  and  to  compare  it  to  a number  of  other 
jurisdictions  in  Canada  and  the  United  States.  Such  a review  is  needed  to  help  the  IBWM  Team 
understand  the  approach  that  these  other  jurisdictions  take  to  water  management  in  general, 
and  specifically  to  water  transfers  between  and  within  major  river  basins.  The  IBWM 
determined  that  a consultant  should  be  retained  to  undertake  this  analysis  and,  in  August  2007 
issued  the  terms  of  reference  for  study  to  compare  Alberta’s  water  management  framework  to 
those  of  several  other  provinces  and  states.  These  terms  of  reference  are  provided  in 
Appendix  A. 

In  September  2007  AMEC  Earth  & Environmental  was  contracted  to  prepare  this  analysis  and 
this  report  summarizes  the  results  of  these  efforts.  In  preparing  this  report,  AMEC  recognizes 
the  input  of  two  leading  researchers  in  Alberta  water  law  - Professors  Arlene  Kwasniak  and 
Nigel  Bankes  of  the  Faculty  of  Law  at  the  University  of  Calgary  - and  their  research  assistants: 
Christine  Smith  and  Rodney  Smith. 

1.1  STUDY  METHOD 

This  study  is  based  largely  on  a review  of  legislation  and  other  literature  related  to  water 
management  in  five  provinces  and  nine  of  the  United  States.  The  jurisdictions  studied  are  as 
follows: 


Page  1 


am&P 


Alberta  Environment 
Comparison  of  Water  Allocation  Process 
In  Alberta  to  Other  Jurisdictions 
March  2008 


Canadian  Provinces^; 

United  States 

British  Columbia 
Alberta 

Saskatchewan 

Manitoba 

Ontario 

California  Arizona 

Montana  North  Dakota 

Wyoming  North  Carolina 

Utah  Tennessee 

Colorado 

The  location  of  these  states  and  provinces  is  provided  in  Figure  1. 


Figure  1:  Provinces  and  States  Included  in  the  Assessment 


The  terms  of  reference  included  Quebec  but  not  Manitoba,  ho\A/ever,  preliminary  overview  of  the  water  rights  system  revealed 
that  Quebec  uses  a system  that  would  not  be  applicable  to  Alberta  whereas  some  lessons  could  be  learned  from  Manitoba’s 
system.  Thus,  in  discussion  with  Alberta  Environment,  Manitoba’s  water  rights  system  instead  of  Quebec’s  system  was 
reviewed. 
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The  study  team  developed  a template,  consisting  of  key  questions  about  the  legislation  and 
reflecting  the  study  Terms  of  Reference  (Appendix  A),  and  used  this  template  to  characterize 
what  and  how  the  legislation  is  each  jurisdiction  can  be  characterized  in  terms  of: 

• the  general  legal  framework  employed  (these  are  described  in  Section  2.0) 

• the  approach  to  determining  how  much  water  can  be  allocated 

• the  types  and  nature  of  water  rights 

• the  process  for  administering  and  managing  these  rights 

• the  approach  to  transfers  among  major  basins  (inter-basin  transfers) 

• the  approach  to  transfers  within  major  basins  (intra-basin  transfers) 

However,  there  can  be  subtle  differences  between  what  laws  and  regulations  say  and  how 
these  rules  are  put  into  practice.  So,  attempts  were  made  to  review  completed  templates  with 
one  or  more  representatives  of  the  water  management  agencies  in  each  jurisdiction  to  confirm 
that  our  interpretation  of  the  legislation  was  correct  and  to  gain  any  insights  into  water 
management  practices  that  were  not  evident  from  the  literature  review.  A list  of  the  key  people 
interviewed  as  part  of  this  exercise  is  provided  below: 


Province/State 

Name 

Title 

British  Columbia 

Glen  Davidson 

Director,  Management  & Standards  Branch,  BC 
Ministry  of  the  Environment 

Saskatchewan 

Wayne  Dybvig 

Vice  President,  Operations  Division,  Saskatchewan 
Watershed  Authority 

Manitoba 

Steve  Topping 
Robert  Matthews 

Executive  Director,  Regulatory  and  Operational 

Services,  Water  Stewardship 

Manager,  Water  Licensing  Branch,  Water 

Stewardship 

Ontario 

Caroline  Cosco 

Senior  Policy  Analyst  - Water  Policy,  Integrated 
Environmental  Planning  Division,  Ontario 

Environment 

Colorado 

Dick  Wolf 

Director,  Colorado  Water  Resources 

Montana 

Mark  Phares 
Anne  Yates 

Attorney,  Department  of  Natural  Resources  and 
Conservation, 

Legal  Counsel  Department  of  Natural  Resources 
and  Conservation 

North  Carolina 

John  Morris 

Director,  Water  Resources  Division,  Department  of 
Environment  and  Natural  Resources 

North  Dakota 

Dale  Frink 

North  Dakota  State  Engineer 

Tennessee 

Paul  Davis 
Robert  Foster 

Director,  Water  Pollution  Control 

Director,  Water  Supply,  Department  of  Environment 

and  Conservation 

Utah 

Jared  Manning 

Utah  Division  of  Water  Rights 

Wyoming 

Harry  LaBonde 

Deputy  State  Engineer,  State  Engineer’s  Office 

a/nec® 


The  resulting  detailed  summaries  of  the  legislation  and  management  systems  in  place  in  each 
jurisdiction  are  provided  in  Appendix  B of  this  report.  Although  numerous  attempts  were  made 
to  contact  representatives  from  Arizona  and  California,  no  comments  were  ever  received  so  the 
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assessment  for  these  states  is  based  on  our  understanding  of  their  water  management 
legislation  and  policies. 

1 .2  REPORT  STRUCTURE 

The  results  of  our  investigations  are  presented  in  five  sections.  Section  2.0  provides  an 
overview  of  the  three  main  types  of  water  management  frameworks  employed  in  Canada  and 
the  United  States  and  describes  some  of  the  key  features  of  each.  Section  3.0  examines  the 
overall  regulatory  structure  and  management  approach  used  in  Alberta,  other  provinces  and 
states  in  terms  of  how  each  system  determines  how  much  water  is  available  to  be  used,  the 
types  of  water  rights  that  each  jurisdiction  issues,  the  rights  and  responsibilities  of  water  users, 
and  some  of  the  administrative  procedures  used.  Section  4.0  examines  any  rules  related  to  the 
transfer  of  water  among  major  river  basins  or  watersheds  while  Section  5.0  describes  any 
results  related  to  intra-basin  transfers.  Section  6.0  provides  an  overall  summary. 


1 .3  WATER  TRANSFERS 

As  the  study  progressed  it  became  apparent  that  the  term  “transfer”  could  be  used  in  two 
different  ways: 

• The  physical  movement  of  water  from  one  location  to  another  by  way  of  a canal  or  pipeline; 
or 

• An  administrative  change  to  a water  allocation  that  permits  all  or  part  of  the  allocation  to  be 
diverted  from  a water  body  at  a different  location  with  or  without  a change  of  purpose. 

This  analysis  relates  only  to  the  physical  movement  of  water  from  one  location  to  another,  either 
between  or  within  designated  basins. 
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2.0  WATER  RIGHTS  FRAMEWORKS:  AN  HISTORICAL  CONTEXT 

Three  types  of  water  rights  frameworks  have  evolved  in  North  America.  The  riparian  rights 
system  was  the  original  system  used  throughout  the  eastern  portion  of  the  continent.  However, 
as  settlers  moved  west,  two  other  systems  were  employed;  one  based  on  prior  appropriation 
and  the  other  based  on  prior  allocation.  These  systems,  and  variants  on  them,  including  some 
recognition  of  riparian  interests,  have  evolved  to  reflect  the  unique  combination  of  land  and 
water  use  practices  and  development  histories  in  Canada  and  the  US.  In  order  to  understand 
the  water  rights  system  in  Alberta,  and  effectively  compare  it  to  the  frameworks  used  in  other 
provinces  and  various  US  states,  it  is  first  necessary  to  identify  and  understand  the  fundamental 
differences  among  these  various  water  rights  frameworks.^ 

2.1  RIPARIAN  RIGHTS 

Following  Canada’s  confederation  in  1867,  the  Dominion  of  Canada  sought  to  attract  settlement 
westward,  including  to  what  is  now  Alberta.  To  do  this,  prospective  settlers  needed  to  be 
convinced  that  the  land  was  suitable  for  farming.  A key  element  was  ability  of  the  Dominion  to 
demonstrate  sufficient  water  supplies.  Under  the  North-west  Territories  Act  of  1 870^,  the  North- 
west Territories  - what  now  roughly  are  Yukon,  the  Northwest  Territories,  Alberta,  Manitoba  and 
Saskatchewan  - was  to  receive  all  English  laws,  including  laws  relating  to  water"^,  except  where 
such  laws  were  deemed  to  be  “inapplicable”.®®  Included  among  English  law  was  the  common 
law  of  riparian  rights 

Riparian  owners  or  occupiers  hold  riparian  rights.  A riparian  owner  or  occupier  is  a person 
whose  land  abuts  the  shore  of  a natural  watercourse,  such  as  a river  or  a creek,  or  a natural 
body  of  water,  such  as  a lake.  ^ Although  there  are  numerous  common  law  riparian  rights,  the 
primary  one  is  the  right  to  use  water.®  Under  common  law,  a riparian  owner  or  occupier  has  the 
right  to  have  the  water  continue  to  flow  past  the  property  in  its  natural  state.  For  use  for 
domestic  purposes  on  the  land  itself,  generally  there  is  no  limitation  on  how  much  a riparian 
could  take.  "Domestic  purposes"  meant  household  purposes  such  as  water  for  drinking, 
cooking,  fire  control,  and  for  watering  domestic  livestock.  If  a use  was  for  what  was  called  an 
"extraordinary"  purpose,  such  as  a commercial  enterprise,  the  riparian  use  had  to  be 


This  introduction  is  primarily  based  on  and  adapted  from  three  publications:  A.  Kwasniak,  “The  Supreme  Court  of  Alberta  and 
Water  Law”  forthcoming  in  The  Supreme  Court  of  Alberta  Centenary  Symposium  (University  of  Alberta  Press  and  the  Osgoode 
Society  for  Canadian  Legal  History,  2007),  A.  Kwasniak,  “Waste  Not  Want  Not:  A Comparative  Analysis  and  Critique  of  Legal 
Rights  to  Use  and  Re-use  Produced  Water  - Lessons  for  Alberta”  Denver  Water  Law  Review,  Spring,  2007,  and  A.  Kwasniak 
and  A.  Lucas,  “Dribs  and  Drabs:  Western  U.S.  and  Canadian  Responses  to  Water  Scarcity”  forthcoming  in  Proceedings  of  the 
53rd  Institute  of  the  Rocky  Mountain  Mineral  Law  Foundation. 

^ (Can.)  49  Victoria  c.  25,  § 3 (elec.  2007). 

^ See  J.E.  Cote,  “The  Introduction  of  English  Law  into  Alberta,”  3 Alta  L Rev.  262,  263  (1964). 

® (Can.)  49  Victoria  c.  25,  s.  3.  See  also  J.E.  Cote,  “The  Introduction  of  English  Law  into  Alberta”,  Alberta  Law  Review,  3 (1964): 

262-291,  263. 

® (Can.)  49  Victoria  c.  25,  s.  3.  See  also  J.E.  Cote,  “The  Introduction  of  English  Law  into  Alberta”,  Alberta  Law  Review,  3 (1964): 
262-291 , 263.  Later  this  article  explores  how  Courts  developed  tests  to  determine  inapplicability  with  respect  to  some  aspects 
of  common  law  that  were  not  replaced  by  legislation. 

^ For  a detailed  discussion  of  common  law  water  rights  and  legislative  alteration  throughout  Canada  , see  David  Percy,  The 
Framework  of  Water  Rights  Legislation  in  Canada,  (Calgary,  The  Canadian  Institute  of  Resources  Law,  1988). 

® Other  riparian  rights  are  the  right  to  water  quality,  accretion,  access,  and  to  prevent  flooding. 
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reasonable,  and  water  had  to  be  returned  to  the  watercourse  substantially  unaltered  in  quantity 
and  quality.® 

2.2  ALBERTA’S  PRIOR  ALLOCATION  AND  HYBRID  WATER  RIGHTS  SYSTEM 

The  Dominion  realized  early  on  that  water  use  rights  based  on  riparian  ownership  or  occupancy 
would  not  be  appropriate  for  settlers  of  the  arid  prairies.  In  seeking  a solution,  parliament 
looked  to  jurisdictions  that  had  to  some  degree  ousted  riparian  rights  to  facilitate  agriculture  and 
industry  in  the  face  of  aridity.  It  looked  to  Victoria,  Australia,  where  their  legislature  passed  the 
Irrigation  Act  (1886)  which  claimed  Crown  ownership  of  surface  water  and  initiated  a 
government  controlled  water  rights  system.''®  It  also  looked  to  the  western  U.S.  states  where 
prior  appropriation  water  rights  developed  at  common  law  (see  Section  2.3).  Parliament  settled 
on  a legislative  solution  with  the  North-west  Irrigation  Act  of  1894.''^  The  Act  introduced  a water 
rights  system  similar  to  U.S.  prior  appropriation  in  that  is  was  based  on  the  principle  of  ‘first  in 
time,  first  in  right’  (“FITFIR”).  Under  the  Act,  priority  to  water  was  based  on  date  of  completed 
application  for  water  to  the  public  authority.  In  times  of  shortage,  junior  licensees  - those  with  a 
later  dated  priority  - had  no  right  to  water  until  all  more  senior  rights  were  satisfied.  The  original 
Act  attempted  to  eradicate  common  law  riparian  rights  by  requiring  all  current  water  users, 
including  riparian  users,  to  apply  for  a licence  to  validate  their  uses  within  one  year  of 
enactment.  This  requirement  did  not  go  over  well  with  those  with  riparian  rights  for  domestic 
use,  and  it  had  a short  life  as  a result.  In  1895  the  Act  was  amended  to  exempt  domestic 
surface  water  users  from  the  licensing  requirement.^®  Accordingly,  the  Act  abolished  riparian 
rights  in  respect  of  extraordinary  use,  but  allowed  riparian  rights  to  domestic  use,  and  other 
riparian  rights to  continue. 

Notwithstanding  the  confederation  of  the  Prairie  Provinces  (Manitoba  in  1870,  Alberta  and 
Saskatchewan  in  1905)  the  Dominion  retained  ownership  and  legislative  authority  over  water, 
along  with  other  natural  resources  and  public  lands.  In  1930  the  federal  government  transferred 
public  lands  and  natural  resources  to  these  provinces  pursuant  to  transfer  of  natural  resources 
agreements.^®  Accordingly,  federal  legislation  and  the  common  law  that  survived  it  governed 
water  rights  in  the  prairies  until  the  transfer.  Following  the  transfer,  each  of  the  Prairie 
Provinces  developed  its  own  water  rights  legislation,  based  on  the  federal  Act.  In  1931  the 
Alberta  Legislature  passed  the  Water  Resources  AcC^  Although  amended  many  times,  this 
Act  remained  law  in  Alberta  until  January  1 , 1999  when  the  Water  Act  came  into  effect  and 


® See,  for  example,  Miner  v.  Gilmour  (1858),  12  Moore’s  Privy  Council  Cases,  P.C. 

Crown  ownership  is  claimed  in  § 4 (elec.  2007).  See  Edwyna  Harris,  An  examination  of  water  rights  transition  in  colonial 
Victoria,  Australia  1840-1886,  International  Society  for  New  Institutional  Economics  (2006),  available  at 
http://vwwi/.isnie.org/ISNIE06/Papers06/03.4/harris.pdf  (last  accessed  June  18,  2007). 

57-58  Victoria,  1894,  c.  30  (elec.  2007). 

Ibid,  § 7 (elec.  2007). 

An  Act  to  Amend  the  North-west  Irrigation  Act,  1895,  58-59  Victoria,  c.  33,  § 3 repealing  and  replacing  § 7 (elec.  2007). 

Other  riparian  rights  are  the  right  to  water  quality,  accretion,  access,  and  to  prevent  flooding. 

The  agreements  are  attached  as  Schedules  1,  2,  and  3 to  the  Constitution  Act,  1930,  Appendix  II  [formerly  British  North 
America  Acf  (1930),  20-21-  George  V,  c.  26  (U.K.)]  (elec.  2007).  For  an  examination  of  the  Natural  Resources  Transfer  Act  an6 
its  role  in  Albertan  history,  see  Thomas  Flanagan  and  Mark  Milke,  “Alberta’s  Real  Constitution:  The  Natural  Resources 
Transfer  Act,”  in  Forging  Alberta’s  Constitutional  Framework  165  {Richard  Connors  and  John  M.  Law  eds.,  2005). 

R.S.A.  1931,  c.  71  (elec.  2007) 
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repealed  and  replaced  its  predecessor.^^  The  Water  Act  retains  the  core  principles  of  both 
predecessor  Acts,  notably  the  FITFIR  principle.  It  also  expressly  confirms  the  continuance  of 
any  common  law  riparian  rights,  other  than  the  right  to  the  continued  flow.^®  Hence,  Alberta  is  a 
hybrid  jurisdiction  in  that  it  recognizes  both  rights  based  on  FITFIR  and  some  rights  based  on 
riparian  ownership  or  occupancy. 

2.3  WESTERN  U.S.  STATE  COMMON  LAW  PRIOR  APPROPRIATION  RIGHTS 

As  mentioned  above,  appropriation  water  rights  in  the  western  U.S.  developed  under  common 
law.  This  system  originally  arose  because  water  rights  based  on  riparian  ownership  did  not 
facilitate  mining  on  federal  public  lands,  where  there  was  not  a riparian  water  source.  Common 
law  “pure”  appropriation  rights  were  much  like  staking  a mining  claim.  An  appropriator  went  to  a 
stream,  diverted  water  by  using  some  kind  of  structure,  dug  a ditch,  and  installed  a device  to 
regulate  flow  from  the  stream  to  the  ditch.''®  The  ditch  carried  the  water  to  where  it  would  be  put 
to  use.^°  The  common  law  of  prior  appropriation  became  established  through  courts 
recognizing  and  upholding  them  as  a species  of  property  right^^  that  vested  by  the  appropriator 
applying  the  water  taken  from  a natural  stream  to  a beneficial  use,  without  waste,  and  with  due 
diligence.^^  In  time,  prior  appropriation  states  recognized  a variety  of  uses  as  beneficial  uses 
including  household  uses,  agricultural  uses,  municipal  uses,  and  industrial  uses  as  beneficial 
uses.  Many  states  now  recognize,  either  statutorily  or  through  case  law,  recreational,  or 
instream  uses^^  as  beneficial  uses. 

As  property  rights,  U.S.  appropriation  rights  are  constitutionally  protected  through  the  Fifth  and 
Fourteenth  amendments  to  the  American  Bill  of  Rights.^"^  This  means  that  government  cannot 
expropriate  or  engage  in  a regulatory  “taking”  of  a right  without  due  process  and  compensation  for 
loss  of  value. 

Early  on  there  was  little  or  no  government  involvement  in  the  acquisition  of  an  appropriation 
right.  An  appropriation  could  be  made  by  constructing  and  operating  a diversion  works  and 
there  was  no  requirement  to  register  these  activities.  If  another  appropriator  questioned  a right, 
a lawsuit  might  ensue  and  courts  would  adjudicate  priority  among  appropriation  claims.  Courts 
enforce  appropriation  rights  as  against  other  appropriators  in  accordance  with  the  FITFIR 
principle  such  that  earlier  appropriation  rights  have  greater  right  (priority)  to  water  put  to  a 
beneficial  use  than  later  appropriation  rights.  Such  adjudication  was  possible  because 
appropriation  rights  are  property  rights  enforceable  against  the  world.  As  property  rights  they 


R.S.A.  1996,  c.W-3.5  (elec.  2007). 
lbid.,§.  22(3). 

Joseph  L.  Sax  et  al.,  Legal  Controls  of  Water  Resources:  Cases  and  Materials  1 31  (4th  ed.  2006). 

Ibid 

Ibid  at  152. 

Ibid  at  125. 

For  a summary  regarding  states  recognizing  instream  uses  as  beneficial  uses  see  Tom  Annear  et  al,  Instream  Flows  for 
Riverine  Resource  Stewardship  74-75  (rev.  ed.  2002). 

The  Fifth  Amendment  reads:  No  person  shall  be  ...  deprived  of  life,  liberty  or  property  without  due  process  of  law;  nor  shall 
private  property  be  taken  for  public  use,  without  just  compensation.  The  Fourteenth  Amendment  states  that  “No  state  shall 
make  or  enforce  any  law  which  shall  abridge  the  privileges  or  immunities  of  the  citizens  of  the  United  States;  nor  shall  any 
State  deprive  any  person  of  life,  liberty  or  property,  without  due  process  of  law;  nor  deny  to  any  person  within  its  jurisdiction  the 
equal  protection  of  its  laws.” 
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also  are  susceptible  to  attack  by  junior  appropriators  who  might  be  interested  in  claiming 
forfeiture  or  abandonment  of  senior  rights,  thus  bettering  their  own  position.^® 

Another  feature  of  the  prior  appropriation  system  is  that  appropriation  water  rights  continue  to 
exist  as  long  as  the  water  is  beneficially  used.  This  means  that  water  rights  may  be  forfeited  if 
not  used  for  a specific  period  of  time  established  by  statute,  without  compensation,  and  the 
water  can  then  be  appropriated  by  another  user.^® 

Some  appropriation  states  early  on  developed  permit  systems,  but  they,  it  is  said,  were 
essentially  “recording  devices. In  other  words,  a right  did  not  arise  because  of  the  issuance 
of  a permit.  The  right  arose  and  was  perfected  at  common  law,  and  the  permitting  system 
served  to  record  those  entitlements.  Eventually  all  appropriation  states,  save  Colorado, 
developed  permit  systems.  However,  there  is  a question  regarding  how  much  discretion  a 
public  authority  may  exercise  in  carrying  out  a permitting  function,  if  there  is  available  water,  and 
if  the  common  law  rules  for  appropriation  are  met.  This  is  especially  so  in  states  where  the  right 
to  appropriate  is  recognized  by  state  constitutions.^® 

There  are  nine  appropriation  states:  Alaska,  Arizona,  Colorado,  Idaho,  Montana,  Nevada,  New 
Mexico,  Utah,  and  Wyoming.  California,  Oklahoma,  Nebraska,  Kansas,  North  Dakota,  Oregon, 
South  Dakota,  Texas,  and  Washington  have  hybrid  water  rights  systems  in  that  each  state  to  a 
degree  recognizes  both  prior  appropriation  and  riparian  water  rights.  Over  time,  most  of  these 
states  have  implemented  an  administrative  system  whereby  a new  water  right  can  only  be 
obtained  by  way  of  government  issued  licence  or  permit.  Consequently,  recently  issued  rights 
in  the  so  called  prior  appropriation  states  have  begun  to  more  closely  resemble  what  is  termed 
(in  relation  to  Alberta,  for  example),  an  allocation  system. 

It  should  be  noted  that,  within  the  U.S.,  there  are  also  other  types  of  water  rights  that  affect  how 
water  is  allocated  and  managed.  There  are  federal  reserved  rights,  which  recognize  that  water 
rights  were  reserved  (explicitly  or  implicitly)  at  the  same  time  that  land  was  reserved  for  federal 
purposes  such  as  Indian  reservations,  national  parks  or  national  forests,  where  the  water  is 
critical  for  the  purpose  for  which  the  land  was  reserved  (Marble,  no  date).  The  priority  of  these 
reserve  rights  is  based  on  the  date  of  the  reservation.  The  Federal  Government  exercises 
these  reserve  rights  to  ensure  that  there  are  sufficient  flows  for  fish,  wildlife  and  recreation 
through  nationally  protected  lands.  Such  rights  are  often  recognized  and  delimited  under  state 
law  by  way  of  compacts  between  the  state  and  federal  governments. 

There  is  also  what  is  termed  “reclamation  water  rights”.  These  are  the  rights  owned  by  people 
who  draw  their  water  from  a project  funded  by  the  US  Bureau  of  Reclamation.  In  such  cases,  it 


Sax  et  al.,  st/pra  note  41,  at  138. 

Reisner,  Marc  and  S.  Bates,  1990,  Overlapped  Oasis:  Reform  or  Revolution  of  Western  Water.  Island  Press,  Washington, 

D.C. 

Sax  et  al.,  supra  note  41  at  1 32. 

Ibid,  at  139.  The  strongest  statement  is  found  in  Colorado’s  constitution.  Article  XVI,  § 6 provides  that  the  “right  to  divert  the 
unappropriated  waters  of  any  natural  stream  to  beneficial  uses  shall  never  be  denied.”  (Referred  to  in  Ibid,  at  139). 
to/d.  at  138. 
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is  the  Bureau  that  holds  an  appropriative  water  right  from  the  state  and  the  priority  of  the 
appropriation  is  based  on  FITFIR.  However,  all  people  holding  reclamation  rights  in  a 
reclamation  district  essentially  have  a water  delivery  contract  with  the  Bureau  (or  a designated 
delivery  entity  to  which  the  appropriative  rights  may  have  been  assigned)  and,  in  the  case  of 
shortages,  available  water  is  shared  equally  among  all  users  within  the  district. 

2.4  PRIOR  APPROPRIATION  RIGHTS  VERSUS  ALBERTA  STATUTORY  RIGHTS 

FITFIR  water  rights  in  Alberta  are  statutory  rights.^®  The  Alberta  government  allocates  water  to 
users  pursuant  to  statutory  authority  in  contrast  to  users  in  western  U.S.  states  appropriating 
water  in  accordance  with  common  law  and  legislation.  Hence  statutory  FITFIR  rights  in  Alberta 
are  licenced  prior  allocation  rights,  in  contrast  to  western  U.S.  prior  appropriation  rights. 

Whether  an  Alberta  statute  that  creates  a water  right  confers  a property  right  has  not  been 
settled  by  law,  though  legal  scholars  have  suggested  that  they  do  not.^^  In  any  case,  under 
legislation,  water  rights  are  enforceable  only  against  the  government,  or  in  accordance  with 
legislation,  and  not  against  the  world,  as  are  property  rights.  So,  if  a junior  licensee  wishes  to 
challenge  a senior  right,  the  junior  must  rely  on  the  government  to  pursue  the  matter.  If  the 
government  chooses  not  to  pursue,  for  example,  a forfeiture  allegation,  there  is  little  or  nothing 
that  the  junior  can  do.^^ 

As  well,  property  rights  are  not  protected  by  the  Canadian  Constitution  or  Charter  of  Rights  and 
Freedoms.  So  even  if  they  were  property  rights,  there  is  no  constitutional  guarantee  of 
procedural  or  substantive  due  process  if  a level  of  government  attempts  to  modify  or  extract 
them. 

Finally,  in  contrast  to  U.S.  prior  appropriation  states,  “beneficial  use”  in  Alberta  is  neither  the 
measure  nor  the  limit  of  a prior  allocation  right.  In  fact,  although  the  notion  played  a historical 
role  since  allocation  rights  are  partly  modeled  on  appropriation  rights,  beneficial  use  plays  no 
formal,  legal,  role  in  determining  the  nature  of  an  Alberta  water  right.  Legislation  sets  out  the 
measure  and  limits  of  a prior  allocation  right.  Under  Alberta  legislation,  the  water  right  is  the 
right  to  divert  and  the  measure  and  limits  are  the  quantity  of  water,  the  rate  and  diversion  point 
stated  in  a licence,  the  expressed  purpose  for  the  diversion,  the  stated  conditions  of  use,  and 
the  applicable  rights  and  limitations  under  prevailing  legislation. 
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The  first  prior  allocation  statute  that  applied  to  what  is  now  Alberta  was  the  North-west  Irrigation  Act,  57-58  Victoria,  1894,  c.  30 
(elec.  2007). 

See,  e.g.,  Alastair  R.  Lucas,  Security  of  Title  in  Canadian  Water  Rights  31  (1990).  This  claim  only  is  made  of  licensed  water 
allocation  rights  and  not  of  water  rights  generally.  Riparian  rights  for  domestic  use  have,  in  a limited  manner,  survived  water 
resource  legislation.  Riparian  rights  are  property  rights. 

The  Water  Act,  R.S.A.  2000,  c.W-3,  § 55(1  )(f)  (elec.  2007)  authorizes  a director  to  cancel  or  suspend  a licence  for  lack  of  use 
in  limited  circumstances].  There  is  no  citizen  enforcement  provision  in  the  Water  Act.  Although  private  prosecutions  are 
possible  under  Canadian  law,  this  process  is  available  only  where  there  clearly  is  an  offence.  See  James  Mallett,  Enforcing 
Environmental  Law:  A Guide  to  Private  Prosecutions  (2005).  Failing  to  exercise  diversion  rights  is  not  an  offence. 
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It  should  be  noted  that  it  has  been  common  practice  in  Alberta  to  characterize  its  system  of 
water  rights  as  being  “prior  appropriation”  mainly  because  it  employs  FITFIR  for 
determining  water  use  priorities  among  users.  However,  despite  this  one  similarity, 
Alberta’s  system  of  allocating  water  through  an  administrative  process  that  establishes  the 
rights  and  responsibilities  of  each  water  user  is  fundamentally  different  from  the  prior 
appropriation  systems  employed  in  most  western  states,  where  water  can  be  taken  and 
used  and  disputes  are  solved  through  the  courts.  For  many  reasons,  some  of  which  will 
become  evident  through  this  paper,  Alberta’s  prior  allocation  system  addresses  many  of  the 
problems  associated  with  prior  appropriation  as  do  modern  permit  systems  adopted  in 
many  states.  Consequently,  to  prevent  further  confusion,  this  paper  will  purposely  continue 
to  describe  Alberta’s  system  of  water  rights  as  being  “prior  allocation”. 


2.6  A NOTE  ON  GROUNDWATER 

The  above  analysis  applies  only  to  a limited  degree  to  groundwater.  Water  rights  frameworks  in 
the  western  United  States  with  respect  to  groundwater  vary  from  state  to  state.  Some  states 
incorporate  groundwater  under  prior  appropriation,  but  some  use  other  water  rights  frameworks, 
such  as  the  rule  of  capture,  the  rule  of  reasonable  use,  or  the  rule  of  correlative  rights.  In 
Alberta,  groundwater  rights  were  determined  by  common  law  until  1962.  In  1962  they  were 
brought  under  the  Water  Resources  Act.  From  that  time  on,  except  for  domestic  use  or  other 
legislatively  exempted  uses,  groundwater  use  requires  a licence. 

To  address  the  terms  of  reference  for  the  study,  the  balance  of  this  report  focuses  on  surface 
water.  However,  transfers  out  of  groundwater  basins  have  become  issues  in  other  jurisdictions 
especially  where  groundwater  is  being  used  on  non-overlying  land  (“trans-reservoir  use  of 
groundwater”).  The  International  Joint  Commission  (IJC)  considered  transfers  out  of 
groundwater  basins  in  its  examination  of  the  Great  Lakes  and  recommended  that: 

In  reviewing  proposals  for  removals  of  water  from  the  Great  Lakes  to  near-Basin 
communities,  consideration  should  be  given  to  the  possible  interrelationships 
between  aquifers  and  ecosystems  in  the  requesting  communities  and  aquifers 
and  ecosystems  in  the  Great  Lakes  Basin 

While  a full  assessment  of  the  law  and  practice  pertaining  to  transfers  would  require 
consideration  of  surface  and  groundwater  and  the  interaction  between  them,  this  analysis 
focuses  only  on  surface  water  management  and  transfers. 


Under  the  common  law  rule  of  capture  a landowner  may  take  percolating  groundwater  that  did  not  flow  in  a defined  channel 
without  regard  to  impacts  on  others.  This  also  is  known  as  the  “absolute  dominion  rule”.  The  reasonable  use  rule  limits 
groundwater  use  to  uses  that  are  reasonable,  given  uses  on  the  overlying  land.  Under  the  correlative  rights  rule  landowners 
have  equal,  correlative  rights  to  the  reasonable  beneficial  use  of  groundwater.  See  Wellcare,  Information  about  Who  Owns  the 
Wafer  (Water  Systems  Council)  available  online  at 

<http://www.watersvstemscouncil.orqA/AiWebDocsAA/SCDocs/1836033IN  WHO  OWNS.PDF>. 

Water  Resources  Amendment  Act,  S.A.  1962,  c.  99,  s.  2.  For  a pre  Water  Act  discussion  of  groundwater  rights  in  Alberta  see 
David  Percy,  The  Regulation  of  Ground  Water  in  Alberta,  (Environmental  Law  Centre;  Edmonton,  1987). 


Page  10 


amec® 


Alberta  Environment 
Comparison  of  Water  Allocation  Process 
In  Alberta  to  Other  Jurisdictions 
March  2008 


3.0  COMPARISON  OF  WATER  MANAGEMENT  FRAMEWORKS 

Canadian  provinces  and  the  US  states  employ  a variety  of  different  water  management 
frameworks,  with  major  differences  between  east  and  west.  Generally,  those  provinces  and 
states  that  drain  into  the  Atlantic  Ocean,  and  are  perceived  to  have  abundant  water  supplies, 
employ  riparian-based  systems  for  using  water.  Western  provinces  and  states,  where  water  is 
perceived  to  be  scarce  and  must  be  rationed  among  competing  uses,  employ  systems  that  are 
based  on  prior  allocation  (Canada)  or  prior  appropriation  (US),  and  may  include  limited 
recognition  of  riparian  rights. 

3.1  ALBERTA 

3.1.1  Type  of  Water  Rights  System 

Alberta  has  a hybrid  system  that  recognizes  riparian  and  groundwater  rights  subject  to  statutory 
quantity  and  use  limitations  but  generally  uses  a prior  allocation  system  based  on  first  in  time 
first  in  right.  Household  users  can  take  up  to  1 ,250  m^  per  year  without  requiring  a formal 
allocation  and  are  considered  to  have  the  highest  priority.  Users  who  diverted  water  for  raising 
animals  or  applying  pesticides  to  crops  prior  to  January  1,  1999  (exempted  agricultural  users) 
are  also  allowed  to  use  up  to  6,250  m^  per  year  without  a formal  allocation  but  have  no  priority. 

A user  who  registered  the  agricultural  use  prior  to  January  1 , 2003,  has  priority  as  of  first  use 
(traditional  agricultural  user).  All  persons  who  wish  to  use  water  for  any  other  purpose  must  first 
obtain  an  allocation.  Allocations  are  issued  in  terms  of  licences  that  establish  a maximum 
volume,  with  priority  according  to  the  date  the  completed  licence  application  was  received. 
These  allocations  also  specify  the  water  source,  the  purpose  for  which  the  water  is  to  be  used, 
the  location  of  the  use,  and  the  maximum  rate  at  which  the  water  can  be  diverted.  The  Crown 
can  also  reserve  unallocated  water  to  determine  how  it  should  be  used  or  for  any  other  purpose. 

3.1 .2  Water  Availability  for  Consumptive  Use 

All  water  is  available  for  consumption  other  than  where  restricted  by:  the  Apportionment 
Agreement  with  Saskatchewan  Manitoba  and  Canada;  in-stream  flow  allocations  or 
reservations;  conditions  in  licences  to  maintain  minimum  flow;  or  by  moratoria  on  issuing 
additional  licences.  Specific  factors  that  are  considered  in  assessing  licence  applications 
include  habitat  and  temperature  requirements  for  fish,  sustaining  riparian  vegetation  and 
commitments  to  licensed  and  other  water  users.  Requirements  for  instream  flows  and 
determination  of  the  availability  of  water  for  consumptive  use  are  being  determined  through  the 
development  of  watershed  plans.  As  part  of  the  South  Saskatchewan  River  Basin  Water 
Management  Plan,  applications  for  new  surface  licences  in  the  Bow,  Oldman  and  South 
Saskatchewan  sub-basins  are  no  longer  being  accepted  after  August  2006  until  the  Minister  of 
Environment  specifies,  through  a Crown  Reservation,  how  water  not  currently  allocated  is  to  be 
used.  The  Bow,  Oldman  and  South  Saskatchewan  River  Basin  Allocation  Order  (Alta.  Reg. 
171/2007)  sets  out  how  reserved  water  in  these  sub-basins  may  be  allocated.  Where  the 
aquatic  environment  is  protected  through  an  allocation  issued  for  instream  flow  or  water 
conservation  purposes,  the  priority  of  this  allocation  will  be  junior  to  all  previously  issued 
consumptive  licences. 
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3.1 .3  Right  to  Take  and  Use  Water 

The  riparian  right  to  take  and  use  water  is  associated  with  acquiring  a property  that  borders  a 
water  course  and  allows  the  landowner  or  occupier  to  take  water  for  household  purposes 
without  requiring  a formal  allocation. 

In  recognition  of  historical  agricultural  use  of  water,  the  l/l/ater>Acf  allows  water  users  who  had 
diverted  water  prior  to  January  1,  1999  for  raising  animals  or  applying  pesticides  to  continue  to 
use  up  to  6,250  m^  per  year  without  a formal  allocation  but  no  priority.  Farmers  were  also 
provided  a three-year  time  period  in  which  they  could  apply  for  a registration  that  would  allow 
them  to  withdrawal  up  to  6,250  m^  of  water  for  agricultural  purposes,  with  a priority  date  based 
on  evidence  of  first  use.  New  registrations  are  no  longer  being  issued. 

Unless  there  is  a specific  exemption  in  the  regulations,  ail  other  users  must  apply  for  and  obtain 
a licence.  Licences  and  registrations  have  priority  among  themselves  within  each  basin  based 
on  the  priority  date  of  their  allocation.  Licences  specify  the  maximum  amount  of  water  that  can 
be  withdrawn,  the  rate,  location  and  source  of  withdrawal,  and  the  purpose  for  which  the  water 
is  to  be  used.  Most  licences  that  were  issued  prior  to  the  Water  Act  had  no  expiry  date;  licences 
issued  since  have  expiry  date  and  can  be  renewed.  All  or  parts  of  water  licences  can  be 
permanently  or  temporarily  transferred  from  one  user  to  another  as  long  as  there  are  no 
adverse  effects  on  other  licenced  water  users  or  the  environment. 

3.1.4  Process  of  Acquiring  Rights  to  Take  and  Use  Water 

A Director  must  consider  applications  for  water  licences  in  the  context  of  approved  water 
management  plans.  Other  factors  that  may  be  considered  include  any  existing,  potential  or 
cumulative  effects  on  the  aquatic  environment,  hydrology,  and  on  other  users  and,  with  respect 
to  irrigation,  suitability  of  the  land  for  irrigated  agriculture.  The  Director  may  also  consider  any 
other  matter  that  is  applicable  in  reviewing  the  licence  application.  Applicants  must  provide 
public  notice,  and  persons  who  are  directly  affected  by  the  application  may  file  a statement  of 
concern  about  the  application.  A Director  must  give  notice  of  his  or  her  decision  to  everyone 
who  submitted  a statement.  In  limited  circumstances,  a Director’s  decision  on  the  issuance  of 
water  right  can  be  appealed.  A Director  has  limited  power  to  amend  a licence. 

3.1.5  Administration  and  Enforcement 

There  is  a small,  one  time,  administrative  fee  that  applicants  pay  with  their  applications. 
Requirements  for  reporting  water  use  vary,  with  only  larger  municipal  and  industrial  users  being 
required  to  submit  annual  reports.  This  requirement  however,  is  being  expanded  to  cover  other 
users  as  well.  Water  use  is  monitored  through  a complaints-based  system  and,  in  some  cases, 
through  the  use  flow  measurements.  Water  rights  can  be  enforced  through  suspension  or 
cancellation  of  an  allocation  if  there  is  a serious  breach  of  terms  and  conditions  or  if  the  rights 
issued  have  not  been  exercised  for  at  least  three  years  and  there  is  no  possibility  that  those 
rights  will  be  exercised. 
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3.2  BRITISH  COLUMBIA 

3.2.1  Type  of  Water  Rights  System 

British  Columbia  employs  a prior  allocation  system,  with  riparian  rights  having  been 
extinguished  shortly  after  the  province  received  full  control  of  its  water  resources  from  the 
Government  of  Canada  in  1930.  All  persons  who  want  to  divert  or  use  water  for  a long  term 
(greater  than  12  months)  must  obtain  a licence  where  priority  is  based  on  the  date  on  which, 
typically,  the  licence  application  was  received.  Short  term  users  may  obtain  an  approval.  Water 
that  has  been  allocated  is  termed  “recorded”.  The  legislation  allows  anyone  (not  just  riparian 
land  owners)  to  use  unrecorded  water  for  domestic  purposes,  mineral  prospecting  or  firefighting 
without  having  to  obtain  a licence  or  approval. 

3.2.2  Water  Availability  for  Consumptive  Use 

In  determining  whether  water  is  available  for  consumptive  use,  British  Columbia  must  consider 
whether  the  water  is  “recorded”  and  may  consider  potential  effects  on  fish  and  fish  habitat. 
Licences  may  be  issued  subject  to  terms  and  conditions  related  to  protecting  fish  and  fish 
habitat.  On  watercourses  that  are  determined  to  be  “sensitive  streams”  applications  may  be 
refused  or  accepted  subject  to  appropriate  mitigation  measures. 

There  a number  of  other  ways  in  which  British  Columbia  can  protect  the  aquatic  environment.  It 
can  reserve  unallocated  water  under  and  Order-in-Council.  Under  the  Fish  Protection  Act,  it 
can  issue  a water  licence  for  stream  flow  protection.  In  times  of  drought,  temporary  orders  can 
be  made  to  limit  water  withdrawals.  And,  allocations  in  existing  licences  can  be  reduced  as 
party  of  a cabinet  approved  water  management  plan. 

3.2.3  Right  to  Take  and  Use  Water 

In  British  Columbia,  water  users  are  defined  according  to  purpose  and  duration  of  use.  For  long 
term  use  (greater  than  12  months),  water  is  allocated  through  licences  while  for  short  term 
approvals  may  be  granted  without  licences.  Persons  who  wish  to  remove  water  from  British 
Columbia  are  also  required  to  have  a registration  or  a registered  licence. 

Licences  are  issued  for  one,  two  or  three  of  nine  purposes  listed  in  the  Water  Act,  and  include  a 
priority  date  and  the  location  of  the  land  or  project  to  which  the  licence  is  appurtenant.  Priority 
among  licences  is  based  on  the  priority  date,  although  licences  issued  on  the  same  day  have 
priority  according  to  purpose,  with  domestic  use  being  the  highest  priority. 

Priority  is  based  on  the  date  the  licence  was  issued.  Licences  do  not  differentiate  between  what 
can  be  withdrawn  and  what  can  be  used.  Water  users  are  required  to  provide  records  of  water 
use  and  diversion  and  pay  annual  fee. 

3.2.4  Process  of  Acquiring  Rights  to  Take  and  Use  Water 

In  reviewing  applications  for  a water  licence,  a water  manager  may  consider  approved  water 
management  plan,  in-stream  flow  requirements,  potential  impacts  on  existing  users  or  earlier 
applicants,  and  concerns  filed  during  a public  notification  process.  A water  manager’s  decision 
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on  the  issuance  of  water  right  can  be  appealed  to  the  Environmental  Appeal  Board.  A water 
manager  has  the  power  to  amend  a licence  to  authorize  use  of  water  for  some  purpose  other 
than  specified  in  the  licence,  to  extend  the  term  of  licence,  and  to  increase  or  reduce  the 
quantity  of  water  authorized.  Licences  may  also  be  amended  to  reduce  allocations  for  aquatic 
habitat  as  specified  in  water  management  plan,  with  no  opportunities  for  appeal. 

3.2.5  Administration  and  Enforcement 

In  British  Columbia,  a small  fee  is  paid  when  submitting  licence  applications,  and  the  fee  is 
based  on  the  volume  and  purpose.  All  licensees  are  required  to  pay  an  annual  fee  (rental  fee) 
which  also  varies  by  purpose  and  volume  of  allocation.  Licensees  are  required  to  keep  records 
of  diversion  and  water  use  and  submit  this  information  when  requested.  Water  users  may  also 
be  required  to  install,  operate,  and  maintain  equipment  to  monitor  and  provide  flow  data.  Water 
rights  can  be  enforced  through  suspension  or  cancellation  of  allocation  if  there  is  a serious 
breach  of  terms  and  conditions,  if  the  rights  issued  have  not  been  exercised. 


3.3  SASKATCHEWAN 

3.3.1  Type  of  Water  Rights  System 

Saskatchewan  and  Alberta  initially  employed  the  same  approach  to  water  allocations,  as  both 
were  governed  by  the  North-west  Irrigation  Act.  Saskatchewan  now  employs  a hybrid  system 
that  recognizes  rights  arising  from  earlier  federal  or  provincial  legislation,  recognizes 
riparian  rights  in  relation  to  new  reserves  for  Indian  Bands,  but  requires  all  other  users  to 
acquire  the  right  to  divert  by  way  of  a licence.  A major  review  of  Saskatchewan’s  water 
legislation  is  scheduled  to  be  undertaken  in  the  next  two  years. 

3.3.2  Water  Availability  for  Consumptive  Use 

As  a matter  of  policy,  Saskatchewan  limits  total  allocations  to  50  percent  of  flows,  thereby 
ensuring  that  at  least  half  the  flow  remains  in  rivers  and  streams.  Additional  protection  for 
instream  protection  is  provided  by  terms  and  conditions  in  licences,  such  as  minimum  flow 
requirements. 

3.3.3  Right  to  Take  and  Use  Water 

The  Saskatchewan  Watershed  Authority  Act  aWows  persons  owning  land  adjacent  to  a body  of 
water  to  use  any  quantity  of  water  for  domestic  purposes  as  long  as  they  have  obtained  a 
licence  to  do  so  and  their  dugout  or  diversion  works  do  not  require  an  approval.  This  effectively 
limits  domestic  users  to  about  5 dam^  of  water  per  year. 

All  users  require  water  licences  which  can  be  issued  for  domestic,  wildlife,  municipal,  recreation, 
irrigation,  industrial,  multiple  or  other  purposes.  Licences  are  issued  for  any  term  that  the 
Saskatchewan  Watershed  Authority  considers  appropriate,  and  may  include  any  appropriate 
terms  and  conditions,  including  minimum  flow  requirements.  Term  water  licences  are  issued  to 
industries  that  require  water  for  temporary  processing  operation.  Licences  issued  since  1984 
have  no  priority  among  themselves,  but  cannot  be  issued  for  water  that  has  been  allocated  to 
another  person.  Although  licences  issued  before  1984  could  claim  seniority  in  accordance  with 


Page  14 


Alberta  Environment 
Comparison  of  Water  Allocation  Process 
In  Alberta  to  Other  Jurisdictions 
March  2008 

prior  allocation  rules,  this  has  not  been  done.  In  water  short  areas,  shortages  have  been 
equally  shared  amongst  licensees,  rather  than  according  to  the  FITFIR  approach  embodied  in 
the  original  water  management  legislation. 

3.3.4  Process  of  Acquiring  Rights  to  Take  and  Use  Water 

All  users  must  submit  an  application  for  a licence  and  pay  a prescribed  fee.  Licence 
applications  are  evaluated  in  terms  of  scarcity  of  supply,  impacts  on  adjacent  users,  purpose  of 
use  and  quality  of  source  water.  There  is  no  requirement  for  public  notification  for  water  licence 
applications.  A licence  may  be  denied  if  adverse  effects  are  identified  or  the  source  of  water  is 
inappropriate.  Construction  of  water  structures  may  also  be  subject  to  further  regulatory  review 
and  may  require  public  notice.  There  is  no  right  to  appeal  the  issuance  of  water  right;  there  is 
only  a right  to  make  submissions  in  the  event  of  cancellation,  amendment,  or  suspension. 

3.3.5  Administration  and  Enforcement 

Industrial  water  users  pay  an  annual  fee  that  varies  depending  on  location  and  volume  of  water 
used.  Fees  are  not  required  for  agricultural  or  municipal  users  or  for  water  where  the 
concentration  of  Total  Dissolved  Solids  exceeds  4000  milligrams  per  litre.  With  the  exception  o 
domestic  users,  all  licensees  are  required  to  measure  and  report  water  use  as  a condition  of 
their  licence.  Licences  may  be  cancelled,  suspended  or  amended  for  failure  to  comply  with  any 
term  or  condition  in  a licence  or  for  a contravention  of  the  legislation. 

3.4  MANITOBA 

3.4.1  Type  of  Water  Rights  System 

The  Manitoba  system  is  also  a hybrid  system  that  recognizes  riparian  and  groundwater  rights 
for  domestic  purposes,  but  uses  a prior  allocation  system  for  all  others  users.  Domestic  users 
are  not  required  to  obtain  a licence,  but  all  other  water  users  must  have  a licence. 

3.4.2  Water  Availability  for  Consumptive  Use 

In  evaluating  a licence  application,  the  Minister  must  consider  scientific  and  other  information  on 
water  body  levels  and  instream  flow  to  ensure  that  aquatic  ecosystems  are  protected  and 
maintained.  The  Minister  may  also  undertake  scientific  investigations  to  determine  whether 
aquatic  ecosystems  are  being  negatively  affected  by  insufficient  levels  or  flows.  Watershed 
management  plans  are  being  developed  to  determine  the  balance  between  environmental 
requirements  and  licence  commitments.  Licences  are  not  issued  for  instream  purposes  but 
terms  and  conditions  to  protect  instream  flows  are  included  in  licences  issued  for  consumptive 
use. 

3.4.3  Right  to  Take  and  Use  Water 

Domestic  users  can  take  up  to  25,000  litres  per  day  (9  dam^  per  year)  for  household  and 
sanitary  purposes  and  for  watering  lawns,  gardens,  livestock  and  poultry,  without  having  to 
acquire  a licence. 

All  other  water  users  are  required  to  obtain  a licence,  and  priority  based  on  the  date  of 
submission  of  the  application.  Licences  are  issued  for  specific  purposes  (agriculture,  industrial. 
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and  irrigation,  municipal)  and  may  be  amended  or  revoked  if  not  used  for  a one-year  period.  In 
the  cases  of  licences  issued  on  the  same  date,  priority  is  based  on  purpose,  with  domestic  and 
municipal  purposes  having  the  highest  priority.  Licences  specify  the  annual  withdrawal  volume 
and  rate,  purpose,  and  diversion  location.  Most  licences  are  issued  for  terms  of  up  to  20  years. 

3.4.4  Process  of  Acquiring  Rights  to  Take  and  Use  Water 

Anyone  who  wants  to  use  water  must  submit  an  application  and  pay  a prescribed  fee.  The 
application  is  evaluated  in  terms  of  its  effects  on  water  body  levels  and  in-stream  flow  needs. 
Although  there  may  be  public  notification  if  there  is  sufficient  reason,  this  has  not  occurred.  The 
applicant  or  others  may  appeal  a decision  regarding  a water  licence  to  the  Municipal  Board,  but 
there  have  been  no  such  appeals  in  recent  years. 

A licence  can  be  restricted  or  suspended  if  there  is  insufficient  water  to  ensure  that  aquatic 
ecosystems  are  protected  and  maintained.  The  licence  can  also  be  amended  to  reduce  the 
allocation  if  a licensee  is  not  using  its  full  allocation. 

3.4.5  Administration  and  Enforcement 

In  Manitoba,  there  is  a standard  $50  licence  application  fee.  Industrial  water  users  are  required 
to  pay  annual  fees  based  on  the  volume  of  water  use.  All  licences  contain  a clause  requiring 
licensees  to  submit  reports  of  their  water  use.  Records  may  be  required  daily,  weekly,  or 
monthly.  Licences  can  be  cancelled  or  suspended  for  a breach  of  a condition  in  a licence.  Any 
one  who  fails  to  comply  with  a provision  of  the  legislation  or  a term  or  conditions  of  a licence 
may  be  subjects  to  fines  or  imprisonment. 

3.5  ONTARIO 

3.5.1  Type  of  Water  Rights  System 

Unlike  the  western  provinces,  Ontario  uses  a riparian  system.  This  means  that  water  users  do 
not  have  a defined  right  to  water,  as  would  be  conferred  by  an  allocation,  but  are  able  to  take 
water  for  use.  To  manage  its  system,  Ontario  requires  that  all  water  users  acquire  a permit  to 
take  water  (PTTW). 

3.5.2  Water  Availability  for  Consumptive  Use 

In  determining  whether  water  is  available  for  use,  Ontario  is  bound  by  international  treaties, 
such  as  the  International  Boundary  Waters  Treaty  Act  and  the  Great  Lakes  Charter.  It  must 
assess  potential  effects  on  other  permit  holders;  in  areas  that  have  been  designated  as  “high 
use  watersheds”,  no  new  permits  are  being  issued. 

Environmental  requirements  for  water  are  also  assessed  as  part  of  the  process  for  issuing 
permits.  Factors  to  be  considered  include:  natural  functioning  of  the  ecosystem,  natural 
variability  of  water  levels,  minimum  stream  flows,  and  habitat  related  to  flow.  This  evaluation  is 
done  by  referring  licence  applications  to  other  agencies  for  comments  and  recommendations, 
including  the  local  Conservation  Authority  or  the  Department  of  Fisheries  and  Oceans  if  a 
Conservation  Authority  does  not  exist. 
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3.6.3  Right  to  Take  and  Use  Water 

A PTTW  is  required  where  water  users  are  taking  more  than  50,000  litres  per  day  (18.25  dam^ 
per  year).  Exceptions  are  for  domestic  purposes  and  watering  livestock  or  poultry  where  less 
than  379,000  litres  per  day  (1 ,383  dam^  per  year)  is  required,  for  firefighting,  and  for 
grandfathered  wells,  intakes  and  structures  operating  prior  to  March  30,  1961.  The  legislation 
does  not  assign  priority  among  permitted  users.  Water  shortage  strategies  are  developed  for 
individual  watersheds  by  Conservation  Authorities  or  other  designated  groups.  These  strategies 
assign  with  highest  priority  given  to  uses  that  are  considered  to  be  “essential”,  then  to  important 
uses,  and  finally  to  non-essential  uses. 

Terms  and  conditions  in  PTTWs  are  determined  by  regulatory  agencies.  All  permit  holders 
must  comply  with  the  terms  and  conditions  on  their  permit.  Permits  can  specify  consumptive 
use  and  return  flow  requirements,  including  location  and  manner  of  return  flow.  Permits  are 
issued  for  a fixed  period  of  time. 

3.5.4  Process  of  Acquiring  Rights  to  Take  and  Use  Water 

In  Ontario  applications  for  permits  are  categorized  into  three  groups  according  to  volume  and 
water  source,  with  different  information  requirements  for  each: 


Category  1 

renewals,  ponds  smaller  than  150  m"*  that  collect  run-off 

No  additional  studies  or 
work  is  required 

Category  2 

water  from  Great  Lakes  or  connecting  channels  below  a 
threshold  (379,000  litres  per  day  (138  dam^  per  year), 
takings  from  courses  with  previous  assessments,  takings 
or  returns  with  no  major  change  in  quality  or  quantity, 
lakes  and  ponds  with  small  takings  (less  than  1 million 
litres  per  day  or  365  dam^)  (List  not  complete) 

Scientific  review  by  a 
qualified  person  and  audits 
may  be  undertaken 

Category  3 

all  others 

New  scientific  studies  must 
be  prepared 

Notice  of  applications  for  permits  is  given  to  the  local  Conservation  Authority  and  municipalities 
in  which  the  taking  is  to  occur.  Notification  of  other  parties  and  Conservation  Authorities  may 
occur  at  the  discretion  of  the  Director.  Notification  is  done  by  way  of  the  Environmental  Registry 
or  other  methods.  The  Director’s  decision  is  subject  to  three  types  of  appeals  - an  appeal  filed 
by  the  applicant,  appeals  filed  by  third  parties  for  certain  types  of  allocations,  and  appeal  filed  by 
the  local  watershed  organization.  A Director  has  the  authority  to  amend  or  revoke  a permit  and 
alter  terms  and  conditions  of  a permit  after  it  has  been  issued. 

3.5.5  Administration  and  Enforcement 

In  Ontario,  a fee  is  paid  when  permits  are  renewed  every  two  to  10  years.  Currently  there  is  no 
annual  fee  for  water  use.  However,  a proposal  to  charge  volumetric  fee  for  large  commercial 
and  industrial  users  on  the  actual  water  use  has  recently  been  proposed.  All  permit  holders 
must  install  appropriate  monitoring  system  to  collect  water  taking  data  daily  and  must  report  this 
data  annually.  Permits  can  be  amended  or  revoked.  Provincial  officers  can  issue  orders  that 
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specify  the  perceived  contravention  of  the  terms  and  conditions  of  a permit  and  provide  direction 
as  to  how  the  problem  should  be  addressed. 

3.6  ARIZONA 

3.6.1  Type  of  Water  Rights  System 

In  Arizona  the  main  water  source  is  groundwater  which  is  regulated  in  accordance  with  the 
reasonable  use  doctrine.  For  surface  water,  Arizona  uses  a prior  allocation  system,  but  permits 
are  needed  to  make  an  appropriation.  The  permit  system  was  implemented  in  1919.  Water 
appropriations  in  Arizona  are  also  affected  by  the  states  agreements  with  others  states, 
including  the  Lake  Mead  Compact,  the  Colorado  River  Compact,  and  the  Upper  Colorado  River 
Basin  Compact. 

3.6.2  Water  Availability  for  Consumptive  Use 

Persons  can  seek  a permit  for  any  unappropriated  water.  The  Waters  Act  recognizes  that 
recreation  and  wildlife,  including  fish,  are  beneficial  uses,  and  both  the  government  and  private 
persons  can  appropriate  water  for  instream  flows.  Part  of  the  mandate  of  the  Arizona  Water 
Protection  Fund  Commission  is  to  acquire  rights  to  enhance  instream  flows.  Water  held  under 
an  existing  consumptive  right  may  be  transferred  or  leased  to  a private  or  public  entity  for 
instream  purposes. 

3.6.3  Right  to  Take  and  Use  Water 

A water  right  is  established  by  appropriating  water  and  putting  it  to  beneficial  use,  without  waste, 
and  with  due  diligence.  To  administer  surface  water  rights,  a permit  system  was  implemented  in 
1919.  Once  surface  water  has  been  put  to  beneficial  use  to  the  satisfaction  of  a director,  the 
date  of  the  application  will  be  used  to  denote  priority.  Disputes  over  priority  claims  are 
adjudicated  by  the  superior  court.  Water  permits  and  rights  are  held  for  particular  uses  and  a 
Certificate  of  Water  Right  will  set  out  the  flow  rate,  the  nature  of  the  beneficial  use,  the  time  and 
place  of  use,  the  source  of  the  water,  and  the  place  and  means  of  diversion. 

There  are  also  federal  reserve  water  rights  and  these  have  a distinct  status. 

It  is  noteworthy  that  Arizona  also  recognizes  effluent  rights  (grey  water  rights).  Effluent  is 
considered  to  be  state-owned,  but  is  not  subject  to  appropriation  or  groundwater  rules.  The 
state  has  not  regulated  effluent  but  is  allowing  municipalities  to  decide  whether  they  will  sell 
treated  wastewater. 

3.6.4  Process  of  Acquiring  Rights  to  Take  and  Use  Water 

To  appropriate  surface  water,  persons  must  file  an  application  with  the  Arizona  Department  of 
Water  Resources  (ADWR)  and  pay  a small  administration  fee.  If  approved,  the  permit  provides 
a five-year  period  for  any  works  to  be  completed  and  water  put  to  beneficial  use,  and  a 
Certificate  of  Water  Rights  will  be  issued  if  these  conditions  are  met.  Applications  may  be 
rejected  if  the  proposed  appropriation  conflicts  with  vested  rights,  is  a menace  to  public  safety, 
or  is  against  the  interests  and  welfare  of  the  public.  The  ADWR  gives  public  notice  of  an 
application  and  there  is  an  opportunity  for  public  protest.  An  administrative  hearing  may  be  held 
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to  determine  whether  a permit  should  be  issued.  A party  to  the  decision  may  seek  a judicial 
review. 

Permits  are  only  issued  for  the  amount  of  water  that  can  be  put  to  beneficial  use.  Applications 
for  municipal  uses  may  be  approved  to  the  exclusion  of  all  subsequent  appropriations  if  the 
needs  of  the  municipality  so  demand.  A change  of  use  of  water  appropriated  for  domestic, 
municipal  or  irrigation  uses  requires  the  approval  of  the  director. 

3.6.5  Administration  and  Enforcement 

There  are  no  annual  charges  for  water  use.  Regulators  monitor  water  use  in  terms  of  calls  on 
the  water  delivered  though  state-owned  water  management  infrastructures.  For  example,  half 
of  Arizona’s  allocation  from  the  Colorado  River  is  delivered  via  the  Central  Arizona  Project 
which  serves  56  municipal  and  industrial  uses,  10  Aboriginal  communities  and  10  agricultural 
districts.  Ceasing  to  use  a water  right  for  five  years  can  result  in  forfeiture  of  the  right. 

3.7  CALIFORNIA 

3.7.1  Type  of  Water  Rights  System 

California  uses  a hybrid  system  that  combines  prior  appropriation  and  riparian  rights.  Riparian 
rights  result  from  ownership  of  land  adjacent  to  a surface  water  source.  Other  water  rights  can 
be  obtained  by  appropriating  the  water  and  putting  it  to  beneficial  use.  California  also 
recognizes  “pueblo  rights”,  which  is  derived  from  Spanish  law  and  allows  the  residents  of 
Spanish  or  Mexican  pueblos  to  claim  water  rights  for  municipal  use  for  all  naturally  occurring 
water  from  the  watershed  that  flows  by  way  of  a stream  through  the  original  pueblo. 

3.7.2  Water  Availability  for  Consumptive  Use 

The  California  Constitution  mandates  that  water  in  the  State  is  to  “be  put  to  beneficial  use  to  the 
fullest  extent  of  which  they  are  capable”  without  waste  or  unreasonable  use  and  with  a view  to 
public  welfare.  The  use  of  water  for  recreation  and  preservation  and  enhancement  offish  and 
wildlife  is  considered  to  be  a beneficial  use  of  water.  Applications  for  water  rights  are  submitted 
to  the  State  Water  Board  which  must  determine  if  water  is  available  for  appropriation,  based  on 
a review  of  the  public  interest  regarding  the  amounts  of  water  required  for  recreation,  fish  and 
wildlife.  The  Department  of  Game  and  Fish  recommends  the  amounts  of  water  necessary  to 
preserve  fish,  wildlife  and  recreation,  and  the  Board  considers  this  information  in  setting  our 
instream  flow  requirements  in  the  new  permit.  Appropriations  may  also  be  issued  for  instream 
purposes  and  existing  appropriations  for  other  uses  may  be  transferred  for  instream  purposes. 

3.7.3  Right  to  Take  and  Use  Water 

As  noted  above,  California  recognizes  three  types  of  water  rights.  Riparian  rights  are  limited  to 
the  amount  of  water  that  can  reasonably  and  beneficially  be  used  on  the  riparian  parcel. 

Permits  are  not  required.  Although  riparian  users  have  equal  priority  among  themselves,  they 
share  shortages  with  other  water  users.  Riparian  rights  cannot  be  transferred,  do  not  apply  to 
seasonal  storage  of  water,  and  cannot  be  lost  by  non-use. 
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Appropriative  rights  are  limited  to  the  amount  of  water  put  to  ongoing  beneficial  use,  where 
priority  is  based  on  first  in  time,  first  in  right.  Thirteen  types  of  beneficial  users  are  recognized. 
Appropriative  rights  are  severable  from  the  land,  and  can  be  leased,  exchanged  or  transferred 
with  approval.  Rights  may  be  forfeited  lost  for  non-use  after  five  years  or  abandoned.  Permits 
are  issued  for  a specific  purpose  for  diversion  of  a specified  volume  or  amount  being  put  to  a 
beneficial  use  without  waste  from  a specified  point  of  diversions. 

Pueblo  rights  are  limited  to  ordinary  municipal  use  by  pueblos,  may  be  paramount  to  all  other 
rights  in  the  watershed,  may  increase  over  time  due  to  population  growth,  but  are  not 
transferable. 

However,  the  Water  Code  states  that  a permit  that  allows  municipalities  to  use  water  for 
domestic  purposes  shall  be  considered  first  in  right,  irrespective  of  whether  it  is  first  in  time.  The 
Code  also  notes  that  the  second  highest  water  use  is  for  irrigation. 

3.7.4  Process  of  Acquiring  Rights  to  Take  and  Use  Water 

Riparian  land  owners  are  allowed  to  take  water  without  requiring  a permit.  Pueblo  rights  are 
recognized  as  historical  rights  that  can  increase  over  time  due  to  population  increases;  no 
permit  is  required.  All  other  water  users  must  obtain  a permit  and  then  a licence. 

Prior  to  1914,  rights  were  acquired  by  prior  appropriation,  simply  by  posting  the  diversion  and 
use  information  with  the  County  recorder.  Since  1914,  water  users  have  been  required  to 
submit  applications  for  a water  right/use  permit.  At  present,  applications  and  application  fees 
are  submitted  to  the  State  Water  Board  which  must  determine  if  unappropriated  water  is 
available,  the  relative  benefits  associated  with  the  proposed  beneficial  use,  and  possible  water 
pollution  and  water  quality  effects.  Public  notice  is  given  to  interested  parties  when  an 
application  is  filed,  and  parties  may  file  protests.  The  Board  may  conduct  a field  investigation  or 
hearing.  Once  the  permittee  has  completed  the  works  and  all  terms  and  conditions  are  met,  a 
licence  is  issued  to  confirm  the  right  and  it  remains  in  effect  as  all  terms  and  conditions  are  met 
and  the  water  is  put  to  beneficial  use.  Decisions  by  the  Board  are  reviewable  by  the  Superior 
Court. 

Persons  holding  appropriative  rights  can  apply  to  change  the  point  of  diversions,  place  or  use  or 
purpose  of  use,  and  are  subject  to  review  by  the  State  Water  Board.  The  proposed  changes 
can  be  approved  as  long  as  other  rights  are  not  injured  by  the  change. 

3.7.5  Administration  and  Enforcement 

The  state  does  not  levy  any  annual  charges  to  people  holding  water  rights,  except  water 
delivery  charges  through  state-owned  infrastructure.  All  water  users  are  required  to  meter  their 
use  and  report  this  information.  The  State  Water  Board  may  issue  cease  and  desist  orders  to 
enforce  water  rights,  with  failure  to  comply  resulting  in  the  courts  being  asked  to  issue 
prohibitory  or  mandatory  injections  or  restraining  orders.  Fines  may  be  imposed  for  violations  of 
a Board  order. 
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3.8  COLORADO 

3.8.1  Type  of  Water  Rights  System 

Colorado  employs  a prior  appropriation  system.  Although  a water  right  arises  when  water  is  put 
to  a beneficial  use,  without  waste  and  with  due  diligence,  priority  is  established  after  a water 
right  has  been  adjudicated.  With  standard  appropriation  rights,  priority  usually  relates  back  to 
the  date  of  beneficial  use,  but  may  relate  back  to  the  date  of  the  last  adjudication.  With 
conditional  water  rights,  (i.e.  water  rights  granted  conditionally  upon  water  being  put  to  a 
beneficial  use),  once  the  water  has  been  put  to  a beneficial  use  priority  will  relate  back  to  the 
time  when  the  right  was  granted.  Storage  water  rights  also  may  relate  back  to  date  of  the 
granting  of  the  right.  As  with  other  appropriation  states,  water  rights  are  considered  property 
rights.  However,  under  the  state  constitution,  when  sufficient  water  is  not  available  for  all  users, 
domestic  purposes  have  preference  over  other  users.  The  courts  have  interpreted  this  apparent 
priority  as  giving  domestic  users  the  right  to  expropriate  and  pay  compensation  for  water  rights 
during  times  of  shortage. 

3.8.2  Water  Availability  for  Consumptive  Use 

Colorado  legislation  makes  no  allowance  for  denying  an  out-of-stream  appropriation  to  retain 
water  for  environmental  purposes.  Under  Colorado’s  constitution,  “the  right  to  divert  the 
unappropriated  waters  of  any  natural  stream  to  beneficial  purposes  shall  never  be  denied” 
(emphasis  added).  Instream  users  are  considered  to  be  beneficial  under  common  and 
legislation,  but  only  the  Colorado  Water  Conservation  Board  may  appropriate  water  for  instream 
purposes,  in  the  past,  water  for  instream  purposes  has  been  purchased  from  or  donated  by 
people  or  agencies  that  had  been  using  the  water  for  other  purposes  (Reisner  and  Bates,  1990). 
However,  appropriations  for  instream  purposes  require  adjudication  in  the  water  courts.  In 
cases  of  emergencies,  temporary  loans  for  instream  use  do  not  require  adjudication.  In 
addition,  municipal  entities  and  water  districts  may  apply  for  a recreational  in-channel  diversion 
which  is,  in  effect  an  instream  water  right. 

3.8.3  Right  to  Take  and  Use  Water 

Unlike  other  states  that  use  a prior  appropriation  system,  Colorado  has  not  implemented  a 
formal  permit  system  for  administering  water  rights.  Users  appropriate  water  and  put  it  to  a 
beneficial  use,  with  due  diligence  and  without  waste.  Two  types  of  rights  are  recognized.  Direct 
flow  rights  are  recognized  for  users  who  divert  water  and  put  it  to  a beneficial  use.  These  rights 
are  defined  in  terms  of  a rate  of  flow.  Users  who  store  a volume  of  water  for  beneficial  use  in 
the  future  are  recognized  to  have  a storage  right.  When  challenged,  water  rights  are  affirmed 
by  water  courts. 

All  users  have  equal  rights  to  water  although,  as  noted  previously,  priority  is  established  as  the 
date  the  water  was  first  put  to  beneficial  use.  Rights  are  recognized  for  a specific  purpose  for 
diversions  from  a specific  source  at  a specified  location  at  a specified  rate  to  a maximum 
volume.  Persons  who  are  developing  a water  use  project  and  are  not  yet  using  water  to 
beneficial  purpose  can  be  awarded  a conditional  water  right  that  may  be  converted  to  an 
absolute  water  right  once  the  works  or  project  has  been  completed. 


Page  21 


amecf^ 


Alberta  Environment 
Comparison  of  Water  Allocation  Process 
In  Alberta  to  Other  Jurisdictions 
March  2008 

3.8.4  Process  of  Acquiring  Rights  to  Take  and  Use  Water 

Except  for  storage  rights,  water  rights  are  acquired  by  the  act  of  appropriation  and  putting  water 
to  a beneficial  use.  This  involves  an  open,  physical  demonstration  of  intent  to  take  the  same  for 
such  use.  Physical  diversion  is  not  required  for  the  appropriations  for  instream  flow  protection. 
Municipalities  may  also  acquire  water  for  future  use  and  lease  rights  until  they  put  the  water  to  a 
beneficial  use. 

Appropriators  may  then  get  their  rights  determined  by  water  judges  who  have  exclusive 
jurisdiction  over  surface  water  rights  determinations.  There  are  nine  water  districts.  An 
appropriator  applies  to  a judge  in  the  district  of  the  diversion  for  a determination  that  an 
appropriation  has  been  made  in  accordance  with  the  law.  There  are  opportunities  for  persons 
to  file  statements  of  opposition.  If  there  is  opposition  a referee  examines  the  application  and  all 
statements  of  opposition  and  makes  a ruling.  If  a protest  is  made  to  a ruling  the  judge  will  hold 
a hearing.  A water  right  confirmed  by  the  court  is  called  a “decreed  water  right.” 

An  appropriator  seeking  a change  of  use  must  apply  to  a water  court.  Any  change  of  use  is 
subject  to  the  “no  harm”  rule,  including  to  junior  appropriators  since  they  are  entitled  to  “the 
continuation  of  stream  conditions  as  they  existed  at  the  time  of  their  respective  appropriations.” 

3.8.5  Administration  and  Enforcement 

A law  passed  in  2003  required  that  certain  water  rights  holders  pay  an  annual  fee.  However, 
given  its  unpopularity,  the  law  was  repealed  and  fees  paid  were  refunded  without  interest.  The 
State  Engineer’s  Office  monitors  water  deliveries,  obtains  water  use  data,  may  order  the 
installation  of  gauges  or  other  measuring  devices,  and  undertake  investigations. 

State  administrative  officials  may  initiate  proceedings  to  extinguish  a water  right  for  intentional 
abandonment  of  right,  or  involuntary  loss  and  forfeiture  of  a right.  Rights  may  be  partially 
abandoned  or  forfeited.  Junior  appropriators,  as  holders  of  a property  right  (which  water  rights 
are  in  Colorado)  have  a common  law  right  to  initiate  abandonment  or  forfeiture  proceedings 
where  they  might  better  their  priority. 

3.9  MONTANA 

3.9.1  Type  of  Water  Rights  System 

Montana  follows  a prior  appropriation  system,  although  since  1973  new  rights  can  only  be 
acquired  via  a permit.  All  water  rights  acquired  prior  to  July  1 , 1973  are  slowly  being  reviewed 
and  finalized  through  a state-wide  adjudication  process  in  state  courts.  Federal  reserved  water 
rights  for  Indian  reservations  and  federal  lands  such  as  National  Parks  and  Fish  and  Wildlife 
properties  are  provided  for  through  Compacts.  Priority  is  based  upon  the  time  that  water  was 
first  appropriated  for  pre-1973  rights  and  on  the  time  of  receipt  of  a complete  application  for 
post-1973  permit  rights. 

3.9.2  Water  Availability  for  Consumptive  Use 

Montana  has  closed  some  of  its  basins  to  certain  types  of  new  water  appropriations  due  to 
concerns  as  to  water  availability,  over-appropriation,  and  to  protect  existing  water  rights. 
Montana’s  instream  flow  program  began  in  1969  when  the  state  enacted  legislation  allowing  the 
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Department  of  Fish,  Wildlife  and  Parks  the  right  to  appropriate  water  on  12  trout  streams.  This 
was  extended  in  1973  to  allow  any  state  or  federal  agency  to  request  minimum  flows  on  any 
stream  and  further  extended  in  1989  and  1995  to  allow  the  Department  (and  ultimately 
individuals  and  private  groups)  to  lease  water  rights  for  instream  uses.  The  Department  may 
also  acquire  instream  rights  by  transfer  from  existing  users. 

3.9.3  Right  to  Take  and  Use  Water 

Any  new  appropriation  requires  an  application  for  a beneficial  water  use  permit.  Prior 
appropriations  rights  and  permits  may  be  held  for  any  beneficial  use.  Montana  law  recognizes  a 
wide  range  of  beneficial  uses  including  agriculture,  commercial,  domestic,  industrial,  municipal, 
navigation,  wildlife,  fish  and  fish  protection,  power  and  pollution  abatement.  A permit  is  not 
required  if  a person  proposes  to  develop  a well  or  groundwater  spring  with  an  anticipated  use  of 
less  than  35  gallons  per  minute  and  10  acre-feet  per  year  (12  dam^). 

3.9.4  Process  of  Acquiring  Rights  to  Take  and  Use  Water 

Pre-1973  water  rights  were  acquired  by  putting  water  to  beneficial  use.  Post-1973  rights  are 
acquired  by  permit.  An  application,  once  received,  is  reviewed  by  the  Water  Resources  Division 
of  the  Montana  Department  of  Natural  Resources  and  Conservation  (DNRC)  for  completeness. 
DNRC  then  publishes  a notice  of  the  application  in  a newspaper  and  contacts  potentially 
affected  water  users.  Objections  that  cannot  be  resolved  will  result  in  an  administrative  hearing. 
The  application  will  be  subject  to  screening  to  determine  if  it  is  necessary  to  prepare  an 
environmental  impact  assessment. 

3.9.5  Administration  and  Enforcement 

The  DNRC  is  responsible  for  the  administration,  control,  and  regulation  of  water  appropriated 
after  June  30,  1973.  The  Montana  Water  Court  is  responsible  for  general  stream  adjudications 
for  all  pre-1973  water  rights.  There  is  no  annual  fee  for  water  rights.  Post-1973  permits  may 
impose  requirements  for  reporting  on  water  use.  Disputes  between  water  users  will  be  resolved 
through  the  state  district  courts. 

3.10  NORTH  CAROLINA 

3.10.1  Type  of  Water  Rights  System 

North  Carolina  follows  a riparian  rights  system  that  allows  riparian  landowners  to  use  water  in  a 
stream  for  a reasonable  purpose  in  a manner  that  does  not  adversely  affect  other  riparian  users 
without  their  consent.  However,  it  employs  an  administration  system  to  monitor  water  use.  The 
water  rights  system  that  exists  today  in  North  Carolina  is  based  on  a mix  of  statutes  and 
environmental  policies  that  have  helped  guide  water  permitting.  The  evolution  of  this  system  is 
driven  by  several  factors  including  the  fact  that  water  supply  so  far  has  never  been  a big 
concern  for  the  state,  the  population  is  evenly  dispersed,  and  large  scale  irrigated  farming, 
which  places  large  demands  on  water  supply,  is  limited.  The  State  Assembly  however,  has 
begun  discussing  the  need  to  implement  a state  wide  permitting  system. 
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3.10.2  Water  Availability  for  Consumptive  Use 

In  those  parts  of  North  Carolina  where  water  supplies  are  perceived  to  be  sufficient  to  meet 
instream  and  consumptive  needs,  there  are  no  restrictions  on  water  use.  However,  the  North 
Carolina  Environmental  Management  Commission  may  designate  “capacity  use  areas”  where 
water  use  requires  coordination  and  limited  regulation  to  protect  the  rights  of  residents,  property 
owners  or  the  public  interest.  In  these  capacity  use  areas,  applications  for  water  use  permits 
may  be  subject  to  an  environmental  assessment  and  applications  that  jeopardize  water  quality, 
aquatic  habitat,  or  endangered  species  may  be  denied. 

3.10.3  Right  to  Take  and  Use  Water 

Agricultural  users  who  withdraw  more  than  1 million  gallons  per  day  (1,380  dam^  per  year)  or 
other  users  withdrawing  more  than  100,000  gallons  per  day  (138  dam^  per  year)  are  required  to 
register  with  the  state.  Non-riparian  landowners  must  obtain  a registration.  All  registered  water 
users  have  equal  priority  among  themselves.  Registrations  must  be  renewed  every  five  years. 

A slightly  different  system  is  employed  in  areas  that  are  defined  to  be  “capacity  use  areas”.  In 
these  areas  all  people  who  withdrawal  in  excess  of  100,000  gallons  per  day  (138  dam^  per  year) 
must  obtain  a permit.  An  environmental  assessment  process  may  be  employed  to  assess 
applications  for  permits,  and  permits  are  issued  subject  to  various  terms  and  conditions.  Priority 
for  water  use  is  given  to  uses  that  are  the  least  consumptive  (i.e.  those  having  a large  return 
flow  component).  Permits  may  be  cancelled. 

3.10.4  Process  of  Acquiring  Rights  to  Take  and  Use  Water 

For  most  water  uses,  water  users  must  register  with  the  state.  There  is  no  formal  public 
notification  process  for  a registration  although  information  on  registrations  is  available  on  the 
department’s  website. 

In  capacity  use  areas,  they  must  obtain  a permit  that  requires  evaluation  by  the  Environmental 
Management  Commission.  Factors  considered  by  the  Commission  include  whether  the 
withdrawal  will  result  in  water  depletion  or  dilution  to  the  extent  that  it  impacts  existing  or 
proposed  uses  or  injures  public  health,  safety,  or  welfare.  Applications  for  permits  require  an 
environmental  assessment,  which  requires  public  notification  and  participation. 


3.10.5  Administration  and  Enforcement 

In  North  Carolina,  there  is  no  annual  fee  for  water  use.  Most  water  users  are  required  to  report 
monthly  on  quantities  of  water  withdrawn,  used  and  nature  of  use;  agricultural  users 
withdrawing  less  than  1 million  gallons  per  day  (1 ,380  dam^  per  year)  are  exempt.  Water 
managers  have  the  authority  to  require  water  users  to  install  monitoring  equipment  to  report 
water  use.  In  capacity  use  areas,  criminal  and/or  civil  penalties  can  be  applied  to  any  users, 
depending  on  the  nature  of  the  violation.  Disputes  among  riparian  users  are  addressed  in  the 
courts. 
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3.11  NORTH  DAKOTA 

3.1 1 .1  Type  of  Water  Rights  System 

North  Dakota  is  the  only  other  US  state  included  in  this  assessment  (other  than  California)  that, 
at  least  formally,  recognizes  pre-existing  riparian  rights  as  well  as  rights  acquired  by  prior 
appropriation,  prescription  and  by  permit  (post  1955).  That  said,  the  State  Engineer,  in  an 
interview,  discounted  the  significance  of  riparian  rights.  Federal  reserved  water  rights  for  Indian 
reservations  and  federal  lands  such  as  National  Parks  and  Fish  and  Wildlife  properties  are 
provided  for  through  Compacts.  Priority  is  based  upon  date  of  receipt  of  a complete  application 
for  permit-based  rights.  A key  concern  in  North  Dakota  is  that  the  Missouri  River  provides  the 
main  reliable  source  of  water  for  the  state  and  the  state  is  therefore  generally  more  supportive 
of  basin  transfers  than  other  US  states. 

3.1 1 .2  Water  Availability  for  Consumptive  Use 

Generally  all  water  is  available  for  consumptive  use.  Instream  flows  are  protected  to  a limited 
extent  in  the  Little  Missouri.  The  state  does  not  issue  permits  for  instream  use  and  does  not 
recognize  instream  use  as  a beneficial  use.  The  state  engineer  may,  and  on  the  direction  of  the 
Commission  must,  reserve  and  set  aside  waters  for  beneficial  use  in  the  future.  No  person  may 
hold  a water  permit  for  irrigation  purposes  that  exceeds  720  acre-feet  (888  dam^).  This 
provision  does  not  apply  to  irrigation  districts  or  to  appropriations  from  the  Missouri. 

3.11.3  Right  to  Take  and  Use  Water 

All  new  appropriations  of  water  require  a water  permit  except  for  water  appropriated  for 
domestic  and  livestock  purposes  for  less  than  12.5  acre-feet  (15  dam^).  Permits  may  be  issued 
for  any  beneficial  use. 

3.11.4  Process  of  Acquiring  Rights  to  Take  and  Use  Water 

An  applicant  must  file  an  application  for  a conditional  water  permit  and  must  provide  broad 
notification  of  that  application  to,  amongst  others,  each  local  city  municipal  and  water  use 
facility,  each  local  owner  of  real  estate,  and  other  water  permittees.  The  applicant  must  be  able 
to  demonstrate  that  the  rights  of  a prior  appropriator  will  not  be  unduly  affected,  that  the 
proposed  means  of  diversion  adequate,  and  that  the  proposed  appropriation  in  the  public 
interest  considering:  (a)  benefit  to  the  applicant,  (b)  effect  on  economic  activity,  (c)  effect  on  fish, 
game  and  recreational  opportunities,  (d)  alternate  uses,  (e)  harm  to  other  persons,  and  (f)  ability 
of  applicant  to  complete  the  appropriation 

The  state  engineer  makes  a “recommended  decision”  on  any  application.  The  applicant  and 
any  person  aggrieved  may  request  a hearing  in  relation  to  a recommended  decision  before  it 
becomes  a final  decision.  There  is  a right  of  appeal  to  the  District  Court  if  the  state  engineer 
rules  that  the  application  does  not  meet  the  prescribed  criteria 

3.11.5  Administration  and  Enforcement 

The  two  principal  bodies  involved  in  administering  the  appropriation  system  are  the  State 
Engineer  and  the  State  Water  Conservation  Commission.  There  are  no  annual  fees  for  the  use 
of  water.  All  permittees  are  required  to  install  measuring  devices  and  to  report  annual  water  use 
data.  Enforcement  tools  available  to  the  State  Engineer  include:  inspections;  forfeiture  for 
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failing  to  put  water  to  beneficial  use;  administrative  orders;  and  applications  to  court  to  enforce 
orders  and  enjoin  unlawful  appropriations.  Disputes  between  water  users  are  resolved  by  state 
courts. 

3.12  TENNESSEE 

3.12.1  Type  of  Water  Rig  hts  System 

Tennessee  follows  a riparian  rights  system.  With  the  exception  of  use  by  municipalities,  non- 
riparian use  of  surface  water  is  prohibited.  The  water  rights  system  that  exists  today  reflects  a 
generally  abundant  water  supply  and  pressures  from  neighbouring  jurisdictions  for  access  to 
this  water.  Tennessee  has  good  availability  of  water,  although  there  are  some  localized 
deficient  areas.  The  state  lies  downstream  of  major  impoundment  structures  constructed  by  the 
Tennessee  Valley  Authority  and  Army  Corps  of  Engineers  and  this  provides  a steady  flow. 

There  are  pressures  from  neighbouring  states,  such  as  Georgia,  to  divert  some  waters  from 
Tennessee.  The  Inter-basin  Act  was  designed  to  ensure  that  transfers  occur  only  among  the 
basins  defined  in  the  legislation  within  Tennessee  and  under  specified  terms  and  conditions. 

3.1 2.2  Water  Availability  for  Consumptive  Use 

Water  is  available  for  use  other  than  where  restricted  by  water  quality  constraints  in  areas 
designated  for  public  water  supply  or  to  meet  instream  flows.  In  the  past,  the  state  has  vetoed 
federal  water  permits  where  these  permits  would  have  jeopardized  endangered  species  or 
seriously  altered  species  habitat. 

3.1 2.3  Right  to  Take  and  Use  Water 

Riparian  land  owners  have  the  right  to  use  the  water  in  the  stream  in  a manner  that  does  not 
damage  other  riparian  users  without  their  consent.  However,  most  water  users  whose  average 
withdrawals  exceed  10,000  gallons  per  day  (14  dam^  per  year)  must  register  with  the 
Department  of  Environment  and  Conservation.  Exceptions  include  water  used  for  agricultural 
purposes  (irrigation  and  livestock  watering),  non-recurring  water  withdrawals,  and  emergency 
use.  Registrations  specify  the  total  volume  that  can  be  used,  the  diversion  and  return  flow 
points,  the  rate  of  diversion  and  nature  of  use  (purpose).  Registrations  must  be  renewed 
annually.  There  is  no  priority  among  registered  water  users.  Registered  users  are  required  to 
report  daily  volume  withdrawn,  return  flow,  and  purpose  of  water  use. 

3.12.4  Process  of  Acquiring  Rights  to  Take  and  Use  Water 

While  water  users  must  register  their  use,  they  must  also  apply  for  an  Aquatic  Resource 
Alteration  Permit  (ARAP)  that  allows  them  to  build  and  operate  structures  (e.g.  diversion 
channel,  intake  structure)  in  and  around  a water  course.  Factors  considered  in  evaluating  an 
application  for  an  ARAP  include:  the  quantity  of  withdrawal  from  sources  where  low  flow  is  a 
concern;  protection  of  present  and  projected  water  uses;  effects  on  quality  during  low  flow 
periods;  whether  the  water  is  for  beneficial  use;  the  ability  of  the  water  source  to  respond  to 
emergencies  such  as  drought;  and  effects  on  navigation,  power  generation,  fish  and  wildlife, 
aesthetics  and  recreation.  Applications  for  an  ARAP  have  requirements  for  public  notification. 
Applicants  or  permittees  can  appeal  the  decision  regarding  the  issuance  of  a permit  to  the 
Water  Quality  Control  Board. 
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3.12.5  Administration  and  Enforcement 

Water  users  in  Tennessee  pay  an  annual  fee  for  permits  based  on  the  length  of  riparian  land 
affected.  This  fee  is  payable  annually  when  permits  are  renewed.  Water  users  are  required  to 
file  reports  of  their  water  use  each  year  when  they  renew  their  registrations.  Water  users  are 
required  to  maintain  historical  records  dating  back  three  years.  A permit  can  be  modified, 
suspended,  or  revoked  for  violations  of  terms  of  permit  terms  and  conditions  or  causing 
pollution,  or  as  a result  of  changes  in  legislation  or  the  physical  conditions  of  the  water. 

3.13  UTAH 

3.13.1  Type  of  Water  Rights  System 

Utah  employs  a prior  appropriation  system  of  water  rights  where  priority  among  users  is  based 
on  purpose  as  well  as  first  in  time,  first  in  right. 

3.13.2  Water  Availability  for  Consumptive  Use 

The  amount  of  water  available  for  water  use  is  determined  by  the  State  Engineer  who  may 
withhold  approval  of  an  application  if  the  proposed  appropriation  will  unreasonably  affect  public 
recreation  or  the  natural  stream  environment,  or  be  detrimental  to  the  public  welfare. 
Unappropriated  water  may  not  be  allocated  for  instream  purposes.  However,  the  government 
can  acquire  existing  rights  and  use  them  for  the  purpose  of  instream  flows. 

3.13.3  Right  to  Take  and  Use  Water 

Persons  who  wish  to  use  water,  even  in  small  amounts,  must  apply  to  the  State  Engineer  for  a 
water  right.  The  legislation  recognises  the  following  as  being  beneficial  uses:  domestic  use, 
irrigation,  stockwatering,  municipal,  instream  flow,  storage,  and  industrial,  mining,  milling,  and 
hydropower  generation.  Once  the  water  right  is  recognized,  appropriators  can  use  water  for  the 
specific  purpose  from  a specific  source  for  a specific  volume  to  be  diverted  at  a specified  rate. 
All  water  users  have  a continuing  obligation  to  use  their  entire  water  right  for  beneficial 
purposes. 

In  times  of  scarcity,  water  use  for  domestic  purposes  (without  waste)  has  highest  priority,  and 
agricultural  use  has  second  highest  priority.  Priority  among  persons  using  water  for  the  same 
purposes  is  based  on  the  priority  date  based  on  the  date  of  application. 

3.13.4  Process  of  Acquiring  Rights  to  Take  and  Use  Water 

Applications  for  a water  right,  including  an  application  fee,  must  be  submitted  to  the  State 
Engineer.  In  evaluating  the  application,  the  State  engineer  must  determine  whether  there  is 
unappropriated  water  in  the  source,  if  the  proposed  use  will  not  impair  existing  rights  or  interfere 
with  a more  beneficial  use  of  the  water,  if  the  proposed  plan  is  physically  and  economically 
feasible  and  not  detrimental  to  the  public  welfare,  the  applicant  has  the  financial  ability  to 
complete  the  project,  and  if  the  application  was  filed  in  good  faith  and  not  for  the  purposes  of 
speculation  of  monopoly.  The  State  Engineer  publishes  a notice  of  application  in  a local 
newspaper  and  interested  parties  may  file  a protest  within  20  days.  Any  person  who  is 
aggrieved  by  an  order  of  the  State  Engineer  may  obtain  a judicial  review  of  the  order. 
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If  an  appropriator  abandons  or  ceases  to  use  their  water  right  for  a period  of  five  years,  the  right 
or  unused  portion  reverts  to  the  public.  Approval  for  permanent  or  temporary  changes  to  the 
point  of  diversion,  place  of  use  of  purpose  can  be  obtained  from  the  State  Engineer,  and  the 
process  is  the  same  as  for  acquiring  a new  water  right. 

3.13.5  Administration  and  Enforcement 

There  are  no  requirements  for  annual  water  use  fees  or  reporting.  In  the  cases  of  a perceived 
violation,  the  State  Engineer  issues  an  initial  order,  either  a notice  of  violation  or  a cease  and 
desist  order,  then  issues  a final  order  to  enforce  compliance.  Both  administrative  and  criminal 
penalties  can  be  imposed. 

3.14  WYOMING 

3.14.1  Type  of  Water  Rights  System 

Wyoming  uses  a prior  appropriation  system  based  on  fist  in  right,  first  in  time,  where  priority  is 
based  on  the  date  of  acceptance  by  the  State  Engineer.  A permit  system  has  been  developed 
for  administrative  purposes. 

3.14.2  Water  Availability  for  Consumptive  Use 

All  water  is  available  for  appropriation,  so  the  Wyoming  Water  Development  Commission  files 
applications  on  behalf  of  the  state  to  appropriate  water  for  instream  flows,  as  recommended  by 
the  Fish  and  Game  Commission.  However,  water  may  only  be  appropriated  for  instream  uses  if 
the  appropriation  does  not  impair  or  diminish  the  rights  of  any  other  water  user. 

3.14.3  Right  to  Take  and  Use  Water 

Anyone  seeking  to  acquire  the  right  to  the  beneficial  use  of  public  water  must  apply  to  the  State 
Engineer  for  a permit  to  develop  a water  project  and  then  receive  a Certificate  of  Appropriation 
once  the  project  has  been  completed.  Permits  are  issued  for  five  purposes:  transporting  water 
through  a ditch  or  pipeline,  storage  in  reservoirs,  storage  in  smaller  purposes  for  livestock  or 
wildlife  purposes,  enlargement  of  an  existing  ditch  or  storage  facilities,  and  instream  flow 
purposes.  Permits  specify  the  purpose  and  place  of  diversion  of  the  water.  While  licence 
seniority  is  based  on  the  priority  date,  the  statute  lists  the  following  order  of  preference:  drinking 
water  (humans  and  livestock):  municipal  purposes;  steam  engines,  railway  use,  cooking, 
laundry,  bathing,  refrigeration,  steam  and  hot  water  plants;  and  industrial  purposes. 

3.14.4  Process  of  Acquiring  Rights  to  Take  and  Use  Water 

An  application  form  and  administration  fee  must  be  submitted  to  the  State  Engineer.  The 
application  is  evaluated  and,  if  approved,  a permit  will  be  issued  that  allows  development  of  a 
water  project  that  must  be  commenced  within  one  year  and  completed  within  five  years.  Once 
the  project  is  completed,  a notice  of  completion  and  a notice  of  beneficial  use  are  submitted  to 
the  Board  of  Control.  If  accepted,  a Certificate  of  Appropriation  is  issued.  This  is  listed  as  an 
adjudicated  right  that  is  permanently  attached  to  the  specific  land  or  place  of  use.  The  final 
proof  of  appropriation  is  published  in  a local  newspaper  and  parties  can  appeal  the  decision  to 
the  Board  of  Control,  and  the  decision  of  the  Board  of  Control  can  be  appealed  to  the  District 
Court. 
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A simplified  process  is  used  for  certain  types  of  projects,  including  small  reservoirs  for  stock 
purposes,  fishing  reserve  water  or  wetland  ponds;  small  flood  protection  dams;  or  development 
of  springs  for  stock  or  domestic  uses  requiring  less  that  25  gallons  per  minute  (or  50  dam^  per 
year). 

3.14.5  Administration  and  Enforcement 

If  a permit  is  not  used  for  beneficial  purposes  for  five  years  it  is  considered  to  be  abandoned. 

The  State  Engineer  can  request  the  Attorney  General  to  bring  a suite  for  unlawful  appropriation, 
diversion,  or  use  of  water  and  may  seek  a temporary  restraining  order,  preliminary  or  permanent 
injunction.  The  State  Engineer  or  Board  of  Control  can  also  issue  a written  notice  of  violation 
that  can  include  a fine  or  imprisonment.  There  appears  to  be  no  requirement  for  reporting  of 
water  use. 

3.15  SUMMARY 

3.15.1  Type  of  Water  Rights  System 

The  states  and  provinces  considered  in  the  assessment  apply  three  general  approaches  to 
manage  water.  Table  1 shows  the  approaches  used  by  each  jurisdiction. 

Table  1:  Summary  of  Water  Allocations  Systems  by  Jurisdiction 


Province/State 

Riparian 

Prior 

Allocation 

Prior 

Appropriation 

Alberta 

British  Columbia 

Y 

Saskatchewan 

Manitoba 

y/^ 

Ontario 

Arizona 

v" 

California 

y/^ 

Colorado 

y/^ 

Montana 

y^ 

North  Carolina 

North  Dakota 

y/^ 

Tennessee 

Utah 

Wyoming 

Ontario,  North  Carolina  and  Tennessee  each  employ  a riparian  system  where  people  living 
adjacent  to  water  bodies  are  allowed  to  take  water  in  a manner  that  does  not  adversely  affect 
other  riparian  users  within  the  watershed.  Riparian  users  can  “take”  water,  but  it  is  not 
considered  a right.  Shortages  of  water  are  shared  equally  among  users.  The  only  key 
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difference  between  Ontario  and  the  two  eastern  states  is  that  the  two  states  require  that  water 
be  used  for  beneficial  purposes;  there  is  no  corresponding  concept  in  Ontario.  All  three 
jurisdictions  have  developed  administrative  systems  for  keeping  track  of  water  use  that  require 
water  users  to  register  with  the  state  or  acquire  water  use  permits. 

All  of  the  western  states  use  what  they  call  a prior  appropriation  system,  although  there  are 
some  differences  among  states  in  terms  of  nature  of  water  rights  recognized  and  how  their 
systems  are  administered.  With  the  exception  of  California  and  North  Dakota,  where  limited 
riparian  rights  are  still  recognized,  water  rights  can  only  be  acquired  by  appropriating  the  water 
and  putting  to  some  form  of  beneficial  use  specifically  recognized  in  legislation.  In  some  states, 
water  for  instream  flows  is  recognized  as  a beneficial  use;  in  other  states  it  is  not  (North 
Dakota).  In  most  states,  seniority  among  users  in  times  of  shortage  is  based  on  a priority  date 
that  is  tied  to  the  date  of  first  use.  However,  some  states,  such  as  California  and  Utah,  give 
highest  priority  to  domestic  and  agricultural  water  users,  with  seniority  within  purposes  based  on 
the  priority  date.  While  all  western  states  originally  based  water  rights  on  appropriation,  where 
disputes  among  users  are  settled  in  the  courts,  all  of  the  states  except  Colorado  have 
developed  an  administrative  system  that  requires  new  water  users  to  apply  for  a permit  or 
licence  to  appropriate  water.  Such  administrative  systems  were  introduced  as  early  as  1914  in 
California,  1919  in  Arizona,  1955  in  North  Dakota,  and  1973  in  Montana.  By  adopting 
administrative  systems  that  require  applications,  set  out  the  tests  for  approval,  and  require 
notification  of  other  water  users,  these  states  are  now  practicing  a system  of  prior  allocation, 
rather  than  the  pure  appropriate  system  that  really  only  now  continues  to  exist  in  Colorado.  In 
all  cases,  appropriative  rights  can  be  forfeited  for  non  use,  severed  from  the  land,  and  may  be 
transferred  to  other  uses. 

For  the  most  part,  all  four  western  Canadian  provinces  use  a prior  allocation  system  where 
water  users  must  apply  for  a licence  to  divert  and  use  water.  Alberta,  Saskatchewan,  and 
Manitoba  all  recognize  a limited  form  of  riparian  rights,  while  British  Columbia  does  not.  There 
is  no  explicit  requirement  to  demonstrate  beneficial  use  in  any  of  the  provinces,  as  is  required 
by  the  prior  appropriation  systems  used  in  the  western  United  States.  In  times  of  shortage, 
three  of  the  four  Canadian  provinces  assign  seniority  in  terms  of  the  priority  date  issued  when 
the  licence  application  was  received.  While  Saskatchewan  has  some  older  licence  with  priority 
dates,  no  priorities  have  been  assigned  to  licences  issued  since  1984  and  all  licensees  are 
expected  to  share  water  shortages  equally. 

3.15.2  Water  Availability  for  Consumptive  Use 

Riparian  systems  are  more  amenable  to  including  allowances  for  instream  purposes  as 
conditions  in  permits,  because  riparian  users  are  only  allowed  to  take  water  in  a manner  that 
does  not  adversely  affect  other  users  (typically  downstream  users).  Riparian  systems  are 
unable  to  allocate  specific  amounts  for  any  specific  purpose  including  instream  uses.  However, 
jurisdictions  that  use  riparian-based  systems  have  the  ability  to  designate  high  use  areas  where 
more  stringent  rules  apply  or  water  permit  applications  can  be  denied:  Ontario  has  designated 
some  areas  as  “high  use  watersheds”  and  North  Carolina  designates  “capacity  use  areas”. 
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Under  the  prior  appropriation  systems,  any  water  that  was  not  already  appropriated  could  be 
used  for  beneficial  purposes  and,  at  the  time,  use  of  water  for  instream  flows  was  not 
considered  to  be  a beneficial  use.  All  western  states  considered  in  this  assessment  except 
North  Dakota  now  identify  instream  flows  as  a beneficial  use,  such  that  water  can  now  be 
appropriated  for  this  use,  either  through  new  licences  or  permits,  or  through  the  transfer  of 
existing  appropriations  being  used  for  other  purposes.  In  Colorado  only  the  state  may 
appropriate  water  for  instream  purposes  but  these  rights  typically  require  adjudication  in  the 
courts.  In  Utah  and  Wyoming,  state  agencies  are  responsible  for  appropriating  water  for 
instream  purposes. 

Under  the  prior  allocation  system,  requirements  for  instream  needs  are  typically  included  as 
terms  and  conditions  in  water  licences.  However,  as  a matter  of  policy,  Saskatchewan  limits 
allocations  to  50  percent  of  flows.  While  Alberta  and  British  Columbia  can  both  issue  licences 
for  instream  purposes,  this  provision  under  the  Fish  Protection  Act  has  never  been  used.  An 
instream  licences  was  issued  to  the  Wagner  Bog  Society  under  the  Alberta  Water  Resources 
Actio  keep  water  within  the  bog.  Both  Alberta  and  British  Columbia  can  also  reserve 
unallocated  water. 

3.1 5.3  Right  to  Take  and  Use  Water 

In  all  jurisdictions,  the  province  or  states  claim  title  to  or  ownership  of  all  water. 

There  are  no  formal  rights  to  water  under  a riparian  system.  Riparian  landowners  have  the 
ability  to  take  and  use  water  in  a manner  that  does  not  affect  other  users.  Riparian  rights 
cannot  be  cancelled,  severed  from  the  land,  or  transferred.  As  noted  earlier,  Ontario,  North 
Carolina  and  Tennessee  have  implemented  administrative  systems  to  keep  track  of  water  use. 

Water  rights  acquired  under  a prior  appropriation  system  are  considered  to  be  property  rights  in 
that  they  can  be  used  as  equity  in  obtaining  financing  and,  except  for  non  use,  cannot  be  taken 
away  without  due  process  and  compensation  for  loss  of  value.  In  all  cases,  appropriative  rights 
can  be  forfeited  for  non  use,  severed  from  the  land,  and  may  be  transferred  to  other  uses. 

Water  rights  issued  under  prior  allocations  provide  the  right  to  divert  water.  All  the  western 
provinces  have  the  power  to  cancel  licences  that  are  not  being  used,  although  there  is  some 
variability  in  the  test  used  to  determine  whether  a licence  is  still  being  used  (in  Alberta  a Director 
must  reasonably  believe  that  there  is  no  prospect  that  the  water  will  be  used  again).  In 
Manitoba  and  Saskatchewan  water  rights  cannot  be  severed  from  the  land  or  transferred  to 
another  user,  except  when  the  land  is  sold.  In  British  Columbia,  water  rights  can  be  transferred 
to  another  piece  of  land  (appurtenancy).  Alberta  legislation  allows  water  licences,  but  not 
registrations,  to  be  transferred  to  other  users. 

3.15.4  Process  of  Acquiring  Rights  to  Take  and  Use  Water 

The  states  and  provinces  use  a combination  of  permits,  registrations,  and  licences  to  keep  track 
of  water  takings,  appropriations,  and  allocations.  These  instruments  typically  identify  the  water 
source,  the  diversion  point,  the  purpose  of  use,  the  maximum  rate  of  withdrawal,  and  the 
maximum  volume  that  can  be  withdrawn. 
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The  process  of  obtaining  the  required  permits  or  licences  is  fairly  similar  in  all  the  provinces  and 
states  examined  in  this  study.  Typically,  this  involves  submitting  an  application  and  a fee  to  a 
regulatory  body  which  considers  existing  obligations  and  may  consider  environmental  factors 
and  public  concerns  prior  to  making  a decision.  Exceptions  are  Tennessee  where  water  users 
above  a certain  size  are  merely  required  to  register  with  the  state  and  North  Carolina  where 
there  are  no  requirements  for  permit  or  registration  below  a threshold  volume. 

Most  administration  systems  require  that,  in  evaluating  a proposal  for  a new  water  right  or 
taking,  other  water  users  be  consulted  and  given  the  opportunity  to  comment.  There  is  always 
at  least  a limited  right  to  appeal  decisions  to  issue  permits  or  licences,  either  to  another  agency 
(appeal  boards  in  Canada  and  eastern  U.S.)  or  to  the  courts  (western  U.S.). 

3.15.5  Administration  and  Enforcement 

Nearly  all  of  the  states  and  provinces  have  similar  approaches  to  enforcement,  where  both 
orders  to  cease  or  change  activities  can  be  issued,  and  penalties  levied.  One  difference  is  that 
in  the  states,  non  use  of  an  appropriated  right  for  more  than  five  years  typically  results  in 
forfeiture  of  the  right  with  no  compensation.  Another  difference  is  that  because  appropriation 
rights  are  property  rights,  people  holding  these  rights  have  the  ability  to  sue  for  interference  with 
the  right. 

There  are  significant  differences  among  jurisdictions  with  respect  to  monitoring  and  reporting  of 
water  use.  The  requirements  for  each  jurisdiction  are  reported  in  Table  2.  . 

Table  2:  Summary  of  Water  Use  Reporting  and  Annual  Fees  by  Jurisdiction 


Province/State 

Monitoring 
Water  Use 

Reporting  Water 
Use 

Annual  Fees 

Alberta 

Partial 

Partial 

No 

British  Columbia 

Yes 

Upon  request 

Yes 

Saskatchewan 

All  licences 

All  licences 

Some 

Manitoba 

Yes 

Upon  request 

Industrial 

Ontario 

Yes 

Yes 

Industrial  & commercial 
proposed 

Arizona 

State  deliveries 

State  deliveries 

No 

California 

Yes 

Yes 

State  deliveries 

Colorado 

State  monitors 

State  reports 

No 

Montana 

May  be  required 

No 

North  Carolina 

Most 

Most 

No 

North  Dakota 

Yes 

Yes 

No 

Tennessee 

Yes 

Yes 

Annual  Renewal  Fee 

Utah 

State  monitors 

May  be  required 

No 

Wyoming 

State  monitors 

May  be  required 

No 
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Ten  of  the  jurisdictions  require  monitoring  by  some  if  not  all  licensees  or  permittees,  and  most  of 
these  also  require  that  the  water  use  information  be  reported.  The  majority  of  jurisdictions  do 
not  levy  annual  water  use  fees,  the  exceptions  being  all  of  the  Canadian  provinces  except 
Alberta 
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4.0  DRAINAGE  BASINS  AND  WATER  TRANSFERS:  AN  OVERVIEW 

Before  describing  how  water  legislation  addresses  inter-  and  intra-basin  transfers,  it  is 
necessary  to  have  some  understanding  of  how  the  various  jurisdictions  define  drainage  or  river 
basins.  While  there  is  general  agreement  as  to  what  constitutes  a “continental”  basin  within 
North  America,  the  definition  of  major  basin  or  watershed  used  in  some  jurisdictions  is 
comparable  to  what  other  jurisdictions  might  consider  a sub-basin.  This  makes  inter- 
jurisdictional  comparisons  of  the  rules  related  to  water  transfers  problematic.  To  help  unravel 
this  problem,  the  first  half  of  this  section  describes  the  basin  naming  conventions  used  in 
Canada  and  the  United  States.  The  second  half  provides  an  overview  of  water  transfers,  and 
the  challenges  and  opportunities  they  present. 

4.1  DRAINAGE  BASINS 

4.1.1  Hydrometric  Monitoring  in  Canada 

In  support  of  hydrometric  monitoring,  the  Water  Survey  of  Canada  (WSC)  has  developed  an 
administrative  system  that  defines  drainage  basins  using  a hierarchical  system  that 
differentiates  between  major  basins  (five),  major  drainage  areas  (11),  river  basins,  and  sub- 
basins. The  five  major  basins  correspond  to  what  are  termed  “continental  basins”  which 
describe  areas  that  ultimately  drains  to  an  ocean.  There  are  five  continental  basins  in  Canada; 
these  drain  into  the  Atlantic,  Pacific  and  Arctic  oceans,  the  Hudson  Bay  and  the  Gulf  of  Mexico. 
Alberta  is  situated  in  three  of  these  continental  drainage  basins. 

The  WSC  has  developed  a system  of  gauging  stations  that  collects  stream  flow  information  and 
these  stations  are  managed  using  a hierarchical  system  of  major  drainage  basins,  river  basins 
and  sub-basins.  Figure  2 shows  the  major  drainage  areas  in  Ontario  and  the  western 
provinces.  Individual  drainage  areas  are  numbered  01  to  1 1.  As  shown  in  Figure  2,  the  Hudson 
Bay  continental  basin  is  comprised  of  four  major  drainage  areas:  Northern  Quebec  and 
Labrador  (03),  Southwestern  Hudson  Bay  (04),  Nelson  River  (05),  and  Western  and  Northern 
Hudson  Bay  (06).  The  Arctic  Ocean  continental  basin  consists  of  three  major  drainages  areas: 
Great  Slave  Lake  (07),  Yukon  (09)  and  Arctic  (10).  Table  3 shows  that  all  of  the  provinces 
considered  in  this  assessment  are  situated  in  three  or  more  of  major  drainage  areas  and  Alberta 
is  situated  in  five  major  drainages;  this  is  more  than  any  other  province. 

The  WSC  then  denotes  individual  river  basins  using  the  drainage  area  number  and  a letter.  For 
example,  the  Nelson  Drainage  has  been  divided  into  20  individual  river  basins.  While  some  of 
the  river  basins  identified  by  the  WSC  coincide  with  how  the  Canadian  provinces  define  river 
basins,  others  do  not.  In  the  case  of  the  Nelson  Drainage,  WSC  river  basin  05B  corresponds  to 
the  Bow  River  basin,  but  the  North  Saskatchewan  River  basin  in  Alberta  actually  consists  of  two 
WSC  river  basins  (OSD  and  05E).  The  WSC  has  defined  sub-basins  in  terms  of  the  drainage 
area  number  and  two  letters.  For  example,  the  Elbow  River  sub-basin,  a tributary  of  the  Bow 
River,  is  recorded  as  05BK.  WSC  sub-basins  may  or  may  not  correspond  to  the  sub-basins 
definitions  used  by  the  individual  provinces. 
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Table  3:  Major  Drainage  Areas  in  Each  Province 


Continental  Basin 

WSC  Major  Drainage 
Area  (Number) 

British 

Columbia 

Alberta 

Saskatchewan 

Manitoba 

Ontario 

Lands  Draining 
into  the  Pacific 
Ocean 

Pacific  (08) 

7 

Lands  Draining 
into  the  Arctic 
Ocean 

Arctic  (10) 

1 

1 

Great  Slave  Lake  (07)) 

2 

1 

Yukon  (09 

1 

Lands  Draining 
into  Hudson  Bay 

Western  and  Northern 
Hudson  Bay  (06) 

1 

1 

1 

Nelson  River  (05) 

2 

1 

1 

1 

Southwestern  Hudson 
Bay  (04) 

1 

1 

Lands  Draining 
into  the  Gulf  of 
Mexico 

Mississippi  River  (11) 

1 

1 

Lands  Draining 
into  the  Arctic 
Ocean 

St.  Lawrence  (02) 

4 

TOTAL 

9 

7 

4 

3 

6 

For  purposes  of  water  management  individual  provinces  have  developed  legislation  and 
regulations  that  may  or  may  not  use  the  WSC  definitions  of  basins  and  sub-basins.  Thus,  the 
meaning  of  terms  such  as  “inter-basin  transfer”  or  intra-basin  transfer”  differs  among  provinces 
and  is  dependent  on  the  definitions  of  basins,  watersheds  and/or  sub-basins  that  are  included  in 
provincial  legislation  and  regulations. 
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4.1.2  United  States 

The  United  Sates  uses  a similar  hierarchical  system  to  classify  river  basins  and  watersheds. 
According  to  the  US  Geological  Survey  (2007),  drainage  systems  are  classified  in  terms  of 
regions,  sub-regions,  accounting  units  and  cataloguing  units.  A description  of  these  terms  is 
provided  in  Table  4 and  a map  showing  the  20  major  water  regions  in  the  United  States  is 
provided  in  Figure  3. 


Table  4:  Classification  System  for  Drainage  Areas  in  the  United  States 


Classification 

Description 

Code 

Region 

Large  drainage  areas,  major  rivers  or  several  rivers 
Used  for  corporate  planning 

2 digits  (01  to  20) 

Sub-Region 

River  system,  reach  of  river  and  tributaries,  closed  basin,  or 
group  of  streams  forming  a coastal  drainage  area 

Regional  code  plus  2 
additional  digits 

Accounting 

Unit 

Subdivisions  of  sub-region  used  for  managing  water 
information 

Sub-regional  code 

plus  2 additional  digits 

Cataloguing 

Unit 

Smallest  unit,  but  larger  than  700  square  miles 

Accounting  Unit  plus 
2 additional  digits 

Figure  3:  Major  Water  Regions  in  the  United  States 
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The  overlap  between  the  continental  basins,  the  18  major  water  regions,  and  the  nine  states 
included  in  this  assessment  are  shown  in  Table  5.  It  shows  that,  with  the  exception  of 
Wyoming,  the  rivers  in  most  states  are  part  of  at  most  two  continental  basins.  Rivers  in 
Wyoming  are  situated  in  four  continental  basins,  one  of  which  is  the  Great  Basin  which  does  not 
flow  into  any  ocean. 

Table  5 also  identifies  the  number  of  major  river  basins  or  drainages  within  each  major 
hydrologic  region  in  each  state.  There  are  considerable  differences  among  states  in  how  these 
basins  are  identified.  For  Colorado,  the  four  major  river  basins  correspond  to  the  four  regions. 

In  other  states,  individual  regions  can  be  comprised  of  up  to  13  “major”  river  basins,  based  on 
the  administration  definitions  contained  in  water  management  legislation  or  policies.  Thus,  each 
of  the  states  has  a different  interpretation  of  what  constitutes  “inter-basin”  and  “intra-basin” 
transfers. 

4.2  AN  OVERVIEW  OF  WATER  TRANSFERS  AMONG  BASINS  IN  CANADA 

Water  diversions  in  Canada  are  very  significant  (Day  and  Quinn  1992).  As  of  2003  there  were 
54  projects  that  can  divert  a total  of  4,400  cubic  metres  per  second  (m^/s).  This  flow  represents 
the  amount  of  water  diverted  through  structures  where  the  diverted  flow  does  not  return  to  the 
stream  of  origin  or  parent  stream  within  25  kilometres  of  the  point  of  diversion/withdrawal,  and 
the  mean  annual  diverted  flow  is  not  less  than  a rate  of  1 .0  cubic  metre  per  second.  The 
number  of  such  projects  in  selected  Canadian  provinces  is  provided  in  Table  6,  and  includes 
both  inter-  and  intra-basin  transfers. 

Table  6:  Inter-Basin  Water  Transfers  by  Province 


Diversions 

Average  Annuai 
Flow  (m^/s) 

Major  Use 

Alberta 

9 

117 

Irrigation 

British  Columbia 

9 

361 

Hydro-electric  power 

Saskatchewan 

5 

30 

Hydro-electric  power 

Manitoba 

5 

779 

Hydro-electric  power 

Ontario 

9 

564 

Hydro-electric  power 

Quebec 

6 

1854 

Hydro-electric  power 

Canada 

54 

4,450 

Hydro-electric  power 

Source:  Statistics  Canada,  2003 


In  combination,  the  volume  of  water  diverted  by  these  projects  would  be  large  enough  to  be  the 
equivalent  of  Canada’s  third  largest  river.  The  largest  water  diversion  project  in  the  provinces 
being  assessed  in  this  study  is  the  Churchill  River  project  in  Manitoba.  Large  diversion  projects 
in  other  provinces  include  La  Grande  (Quebec),  and  Churchill  Falls  (Newfoundland  and 
Labrador).  Most  diversions  are  within  a province  rather  than  across  provincial  boundaries. 

Day  and  Quinn  (1992)  suggest  that  water  diversions  have  been  implemented  for  four  different 
reasons: 

(1)  to  increase  water  supplies  for  growth  sectors  of  the  community  or  region  (e.g.  for 
irrigation,  such  as  the  St  Mary’s  Irrigation  District), 
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(2)  to  divert  watercourse  in  order  to  protect  an  area  (e.g.  Portage  Diversion,  Manitoba), 

(3)  to  increase  the  carrying  capacity  of  a watercourse  (e.g.  to  carry  logs,  Allagash  River, 

New  Brunswick)  and 

(4)  to  divert  to  increase  volumes  for  hydro  electric  generating  purposes  (e.g.  James  Bay). 

In  the  broader  North  American  context,  other  reasons  for  diversions  include  sewage  dilution  (e.g., 
the  Chicago  Diversion  (Benidickson,  2007)).  While  water  has  been  diverted  for  this  range  of 
purposes,  Quinn  et  al  (2004)  suggest  that  97  percent  of  diversions  by  volume  in  Canada  occur 
for  generating  hydroelectric  power,  and  no  other  country  diverts  as  nearly  as  much  water  as 
Canada  for  the  single  purpose  of  hydroelectric  power  generation.  In  the  US,  irrigation  or 
municipal  purposes  are  the  principal  reasons  for  diverting  water.  Quinn  et  al.  suggest  that  the 
need  for  further  water  diversions  in  most  parts  of  Canada  is  expected  to  be  driven  in  large  part 
by  growing  demands  for  electricity  south  of  the  border. 

As  shown  in  Table  6,  the  water  diversions  undertaken  to  date  in  Alberta  relate  to  smaller  scale, 
highly  consumptive  water  uses  such  as  irrigation  whereas  diversions  in  most  other  provinces  have 
involved  larger  volumes  of  water  being  diverted  for  hydro-electric  power,  which  involves  very  little 
actual  water  consumption.  In  this  regard,  the  types  of  water  diversions  occurring  in  Alberta  more 
closely  resemble  the  types  of  diversions  allowed  in  the  US  rathre  than  the  diversion  projects 
found  in  other  parts  of  Canada. 

There  are  numerous  concerns  about  diverting  water  from  one  basin  to  another.  These  include 
the  transfer  of  biota  between  continental  basins  (such  as  between  Garrison  Diversion, 
which  diverts  water  from  the  Missouri  drainage  to  the  Hudson  Bay  drainage,  and  Devil’s  Lake, 
which  diverts  water  from  a closed  basin  to  the  Hudson  Bay  drainage);  the  effects  on  intensity 
and  volume  of  spring  freshets;  socio-economic  impacts  on  basin  residents  (including  physical 
relocation)  especially  aboriginal  peoples  (e.g.  Nechako/Kemano  in  BC  and  ChurchilIVNelson  in 
Manitoba);  reducing  lake  levels  for  navigation,  hydro  and  recreational\aesthetic  purposes 
(e.g.  Chicago  Diversion,  Great  Lakes  into  the  Mississippi);  erosion  associated  with  increased  volumes 
(e.g.  Lake  Nipigon  and  Long  Lake  diversions  in  Ontario);  dewatering  of  rivers  and  associated  damage 
to  fishery  resources  (Kemano/Nechako  and  Eastmain  and  Opinaca  Rivers,  Quebec)  and  similarly 
increased  sedimentation  in  other  rivers  (Lake  Nipigon,  Ogoki  Diversion);  safety  issues  where  a 
waterbody  is  dewatered  but  then  occasionally  used  );  and  credits  (hydro)  for  transfers.  Some 
diversions  include  storage  projects  that  can  trigger  a range  of  other  issues  such  as  local  climate 
changes,  geology/seismicity  issues,  water  chemistry  (mercury),  disruption  in  transportation 
patterns;  habitat  loss  (especially  bottom  land  in  mountainous  regions);  and  ramping  rates 
associated  with  the  operation  of  storage  for  peaking  purposes. 

Much  of  the  international  literature  on  diversions  focuses  on  issues  associated  with  major 
storage  facilities  and  dewatering  that  occurs  in  the  contributing  basin.  And,  consistent  with  the 
recommendations  of  the  World  Commission  on  Dams  (2000)  the  recent  literature  increasingly 
emphasizes  the  need  to  examine  and  exhaust  all  other  options  before  considering  basin 
transfers.  Thus,  Ghassemi  and  White  (2007:  24)  suggest  the  need  to: 

(1 ) eliminate  losses  in  current  water  supply  networks; 

(2)  increase  water  use  efficiencies; 
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(3)  make  conjunctive  use  of  surface  and  groundwater  resources; 

(4)  increase  water  prices  to  promote  water  use  efficiency  and  shift  water  use  from  low 
value  to  higher  value  production  systems; 

(5)  reclaim  waste  water  in  municipal  areas; 

(6)  review  policy  and  regulations; 

(7)  improve  monitoring;  and 

(8)  build  dams  (where  required)  in  the  receiving  basin  rather  than  in  the  contributing  basin. 

These  authors  observe  that  even  if  the  source  basin  seems  to  have  an  excess  of  water  to 
support  a transfer,  there  must  be  a careful  assessment  of  long-term  potential  requirements  for  a 
range  of  uses  and  of  the  implications  of  climate  change. 

Both  the  Canadian  and  the  international  literature  observe  that  many  existing  transfer  projects 
were  constructed  at  times  when  decisions  on  such  major  developments  could  be  made  by 
engineers  and  politicians  without  the  need  for  much  if  any  public  consultation  and  with  limited 
environmental  assessments.  Day  and  Quinn  emphasized  that  up  to  1992,  it  was  common  to 
develop  transfer  projects  without  consulting  with  indigenous  peoples  who  would  be  most  directly 
affected  (settlement  re-location,  mercury  contamination,  disruption  in  travel  patterns  etc). 
Compensation  schemes,  if  developed  (e.g.  the  Northern  Flood  Agreement)  emerged  as  a 
response  to  crises  rather  than  as  an  up-front  part  of  project  planning.  Several  case  studies  exist 
on  the  implications  of  major  transfer  projects  for  indigenous  people  including  a series  of  case 
studies  in  Day  and  Quinn  (1992)  and  Waldram  (1988)  who  examines  the  Churchill\Nelson 
project  and  the  Northern  Flood  Agreement  as  well  as  Richardson’s  (1975)  more  populist 
account  of  the  James  Bay  project. 

It  is  now  broadly  accepted  that  the  historical  approach  to  water  management  is  now 
unacceptable  and  that  water  transfers  should  only  be  considered  within  a framework  of  public 
participation  that  involves  all  those  who  may  be  affected  along  with  an  exhaustive  assessment 
of  all  of  the  impacts  including  environmental  flow  assessments  of  both  source  and  receiving 
water  courses.  Proposals  need  to  consider  all  alternatives  and  must  be  able  to  demonstrate  that 
the  benefits  are  much  greater  than  the  benefits  of  any  non-transfer  alternative.  More  generally, 
the  World  Commission  on  Dams  (2000)  (and  discussing  major  dam  projects  rather  than  the 
more  specific  case  of  transfers)  has  suggested  seven  strategic  priorities  and  related  policy 
principles  for  decision  making.  These  are: 

(1)  the  importance  of  gaining  public  acceptance  especially  of  indigenous  peoples  and  other 
vulnerable  peoples  is  essential  for  equitable  and  sustainable  resource  developments; 

(2)  comprehensive  exploration  and  participatory  assessment  of  policy,  institutional  and 
technical  options; 

(3)  re-assessment  of  existing  dams; 

(4)  sustaining  rivers  and  livelihoods  and  recognizing  that  rivers  watershed  and  aquatic 
ecosystems  are  an  essential  basis  of  the  livelihoods  of  communities; 

(5)  recognizing  the  entitlements  of  existing  users  who  will  be  affected  and  sharing  the 
project  benefits; 

(6)  ensuring  compliance;  and 

(7)  emphasizing  the  importance  of  sharing  international  rivers  peacefully. 
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One  of  the  more  recent  issues  about  water  transfers  between  major  river  basins  relates  to  the 
potential  for  bulk  water  exports  to  the  United  States.  In  1999  the  Government  of  Canada 
announced  a strategy  to  prohibit  the  bulk  removal  of  water  from  major  Canadian  water  basins 
(Johansen,  2007).  The  strategy  included  three  elements.  The  first  element  consisted  of 
amendments  to  the  International  Boundary  Waters  Treaty  Act,  enacted  in  2002,  that  prohibit  the 
bulk  removal  of  water  out  of  the  Canadian  portion  of  boundary  basins  between  Canada  and  the 
United  States,  including  the  Great  Lakes  - St.  Lawrence  Basin,  the  Hudson  Bay  Basin  and  the 
Saint  John  - St.  Croix  Basin.  The  second  element  was  a request  to  the  International  Joint 
Commission  (IJC)  to  study  the  effects  of  water  consumption,  diversion  and  removal,  including  for 
export  from  the  Great  Lakes.  The  resulting  IJC  study  concluded  that  the  Great  Lakes  needed 
protection,  and  the  amendments  to  the  International  Boundary  Waters  Treaty  Act  support  the  IJC’s 
recommendations  for  action.  The  third  element  was  a proposed  Canada-wide  accord  on  bulk 
water  removals. 

The  proposed  accord^®  committed  the  provinces  and  territories  to  “prohibit  the  bulk  removal  of 
water  from  Canadian  portions  of  major  drainage  basins”  but  recognized  that  “(e)ach  jurisdiction 
will  determine  its  own  approach  and  will  report  on  implementation  to  their  respective 
constituents  before  December  2000”.  The  accord  specifically  notes  five  major  drainage  basins, 
those  being  those  parts  of  Canada  that  drain  into  the  Atlantic,  Arctic  or  Pacific  oceans,  Hudson 
Bay,  or  the  Gulf  of  Mexico.  According  to  Johansen  (2007),  the  accord  was  discussed  by  the 
Canadian  Council  of  Ministers  of  the  Environment  in  1999  and  2000  but  Quebec  and  the 
western  provinces  refused  to  sign  the  accord  as  presented.  However,  subsequent  to  discussion 
of  the  accord,  concerns  about  inter-basin  transfers  for  the  bulk  removal  of  water  from  Canada 
has  resulted  in  provinces  working  to  develop  legislation  or  regulations  that  would  effectively 
prohibit  bulk  water  removal  within  their  respective  jurisdictions.  The  specific  actions  taken  by 
each  of  the  four  western  provinces  and  Ontario  with  respect  to  inter-  and  intra-basin  transfers 
are  provided  in  Section  5.0. 
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A copy  of  the  Accord  for  the  Prohibition  of  Bulk  Water  Removal  from  Drainage  Basins  can  be  found  at 
http://wwv\r.scics.gc.ca/pdf/accord.pdf 
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5.0  SUMMARY  OF  LEGISLATION  RELATED  TO  WATER  TRANSFERS 

5.1  CANADA 

Although  the  provinces  have  the  primary  responsibility  for  water  management,  the  Government 
of  Canada  has  jurisdiction  over  international  boundary  waters  to  the  extent  specified  in  the  1909 
Boundary  Waters  Treaty.  To  address  concerns  over  bulk  water  removal,  the  International 
Boundary  Waters  Treaty  Act  was  amended  to  prohibit  the  bulk  removal  of  water  from  boundary 
waters  and  taking  the  water  outside  the  basin  in  which  the  boundary  waters  are  located.  The 
amendment  came  into  force  in  December  2002.  The  associated  International  Boundary  Waters 
Regulations  note  that  removal  of  water  in  bulk  refers  to  diversions  in  excess  of  50,000  litres  per 
day  (or  18.25  dam^  per  year)  by  pipeline,  canal,  tunnel,  aqueduct  or  channel,  and  the  prohibition 
only  relates  to  the  Great  Lakes  - St.  Lawrence  Basin,  the  Hudson  Bay  Basin,  and  the  Saint 
John-  St.  Croix  Basin.  It  is  important  to  emphasize  that  the  federal  legislation  only  applies  to 
boundary  waters,  as  defined  in  the  treaty  (water  along  which  the  boundary  travels),  and  does 
not  deal  with  trans-boundary  water.  Thus,  while  the  Canadian  prohibition  on  bulk  transfers  or 
exports  potentially  affects  water  management  in  New  Brunswick,  Quebec,  and  Ontario,  it  is 
likely  of  less  significance  in  the  provinces  of  Saskatchewan  and  Alberta  where  the  key  concerns 
relate  to  trans-boundary  waters  rather  than  boundary  waters. 

5.2  ALBERTA 

Alberta  straddles  three  continental  basins.  While  the  majority  of  the  province  drains  north  into 
the  Mackenzie  River  system  and  the  Arctic  Ocean,  most  of  southern  and  east  central  Alberta 
drains  east  into  Hudson  Bay  via  the  Nelson  and  Churchill  River  systems.  Lands  in  the  extreme 
south  of  Alberta  drain  into  the  Missouri  and  Mississippi  rivers  and  eventually  to  the  Gulf  of 
Mexico. 

The  Alberta  Water  Act,  which  came  into  force  in  1999,  defines  seven  major  river  basins.  These 
major  river  basins  are  identified  in  Table  7.  It  is  noteworthy  that  the  Water  Act  does  not 
specifically  mention  of  the  Liard  River  Basin  which  eventually  drains  into  the  Arctic  Ocean. 


Table  7:  Major  River  Basins  in  Alberta 


Continental  Basin 

Major  Drainage  Area 
(WSC  Number) 

Major  River  Basins 
(Alberta  Environment) 

Lands  Draining  into  the  Arctic 
Ocean 

Great  Slave  Lake  (7) 

Athabasca  River  basin 

Peace  /Slave  River  basin 

Hay  River  basin 

Lands  Draining  into  Hudson 
Bay 

Western  and  Northern  Hudson 
Bay  (6) 

Beaver  River  basin 

Nelson  River  (5) 

North  Saskatchewan  basin 

South  Saskatchewan  basin 

Lands  Draining  into  the  Gulf 
of  Mexico 

Mississippi  River  (11) 

Milk  River  Basin 
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Figure  4:  Major  River  Basins  in  Alberta 


5.2.1  Inter-Basin  Transfers 

Under  the  Water  Act,  a Director,  as  defined  in  the  legislation,  cannot  authorize  the  transfer  of 
water  between  major  river  basins,  as  defined  in  the  legislation,  unless  the  licence  is  specifically 
authorized  by  a special  Act  of  the  Legislature.  This  provision  did  not  exist  in  previous 
legislation. 

Applications  for  licences  for  inter-basin  transfers  can  be  made  for  any  amount  or  for  any 
purpose  but  there  is  a requirement  for  the  Minister  to  consult  with  the  public.  If  the  legislature 
approves  an  act  authorizing  the  transfer,  a licence  will  be  issued  that  specifies  the  terms  and 
conditions  and  would  be  similar  to  any  other  licence.  If  the  application  would  involve 
construction  of  a large  structure  (a  dam  more  than  15  metres  in  height)  or  a large  volume  of 
water  (diversions  exceeding  15  cubic  metres  per  second  or  a reservoir  with  a capacity  of  more 
than  30  million  cubic  metres)  an  environmental  impact  assessment  would  be  required,  involving 
a review  by  the  Natural  Resources  Conservation  board  to  determine  whether  the  project  was  in 
the  public  interest.  Since  the  1/i/aterAcf  was  proclaimed  in  1999  there  have  been  at  least  three 
special  acts  allowing  the  transfer  of  small  amounts  of  water  from  the  South  Saskatchewan  River 
basin  (Red  Deer)  to  the  North  Saskatchewan  River  basin  (Battle)  for  municipal  purposes.  More 
applications  are  expected. 
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5.2.2  Intra-Basin  Transfers 

The  Water  Act  6oes  not  contain  any  prohibitions  against  intra-basin  transfer  and  sub-basins  are 
not  defined.  A sub-basin  can  be  any  sub-drainage  unit  of  one  of  the  major  river  basin  defined  in 
the  Water  Act.  There  have  been  intra-basin  transfers  approved  in  the  past,  the  most  recently 
being  the  movement  of  additional  water  from  the  Highwood  sub-basin  (Bow  Basin)  into  the  Little 
Bow  River  sub-basin  (Oldman  basin)^®.  Because  of  the  scale  of  the  diversion,  this  project 
required  a public  review  by  the  Natural  Resources  Conservation  Board  to  determine  whether 
the  project  was  in  the  public  interest.  This  hearing  was  conducted  in  conjunction  with  the 
Canadian  Environmental  Assessment  Agency  because  the  proposed  project  would  require  a 
permit  under  the  federal  Fisheries  Act.  The  Joint  Review  Panel  decision  gave  provincial 
approval  to  the  project  and  recommended  that  the  Minister  of  Environment  approve  the  project, 
subject  to  certain  terms  and  conditions.  Following  project  approval,  a water  licence  was  issued. 
Presumably  applications  for  large  diversions  for  intra-basin  transfers  would  follow  a similar 
process,  while  small  projects  would  only  have  to  apply  for  a water  licence. 

6.3  BRITISH  COLUMBIA 

Lands  in  British  Columbia  straddle  two  continental  basins.  Most  of  BC  drains  directly  into  the 
Pacific  Ccean.  However,  water  in  northeast  and  northern  BC  winds  up  in  the  Arctic  Ocean 
either  though  the  Mackenzie  or  Yukon  River  systems.  BC  specifically  identifies  nine  major 
watersheds  in  its  legislation.  Each  of  these  watersheds  drains  into  either  the  Arctic  or  Pacific 
oceans.  The  nine  watersheds  are  shown  in  Figure  5 and  include  the  Fraser,  the  Mackenzie,  the 
Columbia,  the  Skeena,  the  Mass,  the  Stikine,  the  Taku,  the  Yukon,  and  the  Coastal  watershed 
(all  others). 


Table  8:  Major  Watersheds  in  British  Columbia 


Continental  Basin 

Major  Drainage  Area 
(WSC  Number) 

Watersheds 

Lands  Draining  into  the 
Pacific  Ocean 

Pacific  (08) 

Fraser 

Columbia 

Skeena 

Nass 

Stikine 

Taku 

Coastal  watershed 

Lands  Draining  into  the 
Arctic  Ocean 

Great  Slave  Lake  (07) 
Arctic  (10) 

Mackenzie 

Yukon  River  (09) 

Yukon 

Note  that  Alberta’s  Water  Act  defines  the  Bow,  Oldman,  Red  Deer  and  South  Saskatchewan  as  one 
basin. 
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Figure  5:  Major  Watersheds  in  British  Columbia 


Fraser  River  Basin 
Columbia  River  Basin 
Mackenzie  River  Basin 
Skeena  River  Basin 
Mass  River  Basin 
Stikine  River  Basin 
Taku  River  Basin 
Yukon  River  Basin 
Coastal  Watershed 


5.3.1  Inter-Basin  Transfers 

Under  BC  legislation  a person  may  not  remove  water  from  BC  or  construct  or  operation  a large- 
scale  project  that  is  capable  of  transferring  water  from  one  major  watershed  to  another.  Large- 
scale  projects  are  those  that  allow  diversions  of  10  or  more  cubic  metres  per  second  (or 
315,360  dam^  per  year). 

Anyone  wishing  to  transfer  more  than  10  cubic  metres  of  water  per  second  from  one  major 
watershed  to  another  would  be  required  to  obtain  a water  licence.  Applications  for  water 
licences  would  the  be  evaluated  in  terms  of  any  applicable  approved  water  management  plan 
(including  the  Columbia  Basin  Management  Plan);  potential  impacts  on  existing  licence  holders 
or  earlier  applicants,  minimum  instream  flow  requirements,  landowner  or  Crown  land  tenure 
holders,  other  agencies  and  the  interests  of  First  Nations;  and  any  objections  received. 

5.3.2  Intra-Basin  Transfers 

There  is  nothing  in  British  Columbia  legislation  that  prohibits  the  transfer  of  water  between  sub- 
basins. Consequently,  a water  user  could  submit  an  application  for  a right  to  divert  water  from 
one  sub-basin  for  use  in  another  sub-basin  and  this  would  be  treated  the  same  as  any  other 
application  for  a water  licence. 
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5.4  SASKATCHEWAN 

Saskatchewan  straddles  three  continental  basins.  Lands  in  the  extreme  south  of  the  province 
drain  south  into  the  Mississippi  drainage  and  then  into  the  Gulf  of  Mexico.  Waters  in  the 
northwest  corner  of  the  province  flow  west  into  Great  Slave  Lake  and  the  Mackenzie  River,  and 
eventually  into  the  Arctic  Ocean.  As  shown  in  Figure  6,  the  majority  of  Saskatchewan  is 
situated  in  the  Hudson  Bay  drainage,  mainly  through  either  the  Nelson  or  Churchill  River 
systems,  with  a small  portion  of  the  northeast  part  of  the  province  draining  into  Hudson  Bay 
through  the  Northwest  Territories. 


Table  9:  Major  River  Basins  in  Saskatchewan 


Continental  Basin 

Major  Drainage  Area 
(WSC  Number) 

Major  River  Basins 

Lands  Draining  into  the 
Arctic  Ocean 

Great  Slave  Lake  (07) 

Lands  Draining  into  the 
Gulf  of  Mexico 

Mississippi  (11) 

Milk  River 

Lands  Draining  into 
Hudson  Bay 

Nelson  River  (05) 

Western  and  Northern  Hudson 
Bay  (06) 

Churchill  River  Basin 
Other  Hudson  Bay 
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6.4.1  Inter-Basin  Transfers 

In  Saskatchewan,  the  Saskatchewan  Watershed  Authority  is  prohibited  from  issuing  a licence  or 
approval  to  construct  or  operate  work  that  would  allow  water  to  be  transferred  out  of  a 
watershed  or  to  issue  a licence  or  approval  to  transfer  water  out  of  a watershed.  However,  this 
does  not  apply  to  water  that  is  transferred  between  watersheds  to  portions  of  watersheds  within 
Saskatchewan.  For  example,  water  from  the  South  Saskatchewan  River  Basin  is  currently 
transferred  into  the  Qu’Appelle  River.  Thus,  the  legislation  would  appear  to  only  apply  to 
proposals  to  export  water  outside  the  province.  There  is  no  definition  of  watershed  in  the 
legislation  or  regulations. 

Diversions  from  one  basin  to  another  have  been  allowed  to  alleviate  shortages  and  for  a variety 
of  purposes.  Proposals  for  new  transfers  would  require  a licence  and  there  would  be  public 
notification  as  part  of  the  licensing  process.  According  to  the  Saskatchewan  Water 
Management  Framework,  inter-basin  diversions  should  only  be  considered  where  a surplus 
supply  of  water  exists,  where  the  net  benefits  to  be  derived  are  greater  in  the  receiving  basin 
than  in  the  donor  basin,  and  where  other  alternatives  are  not  feasible.  Evaluations  of 
applications  for  transfers  would  include  an  examination  of  the  potential  for  inter-basin  transfer  of 
biota  and  suitable  mitigation,  since  connecting  two  formerly  separate  watersheds  could  allow 
the  introduction  of  parasites,  new  fish  species  and  other  organisms  into  new  ecosystems. 

5.4.2  Intra-Basin  Transfers 

Saskatchewan  legislation  also  does  not  have  any  provisions  that  specifically  prohibit  inter-basin 
transfers.  A project  that  diverts  water  from  one-sub-basin  to  another  would  be  required  to 
submit  an  application  for  a water  licence  and  would  be  evaluated  using  the  same  criteria  as  for 
any  other  licences,  including  inter-basin  transfers. 

5.5  MANITOBA 

All  of  Manitoba  drains  into  Hudson  Bay.  Figure  7 shows  that  parts  of  three  distinct  major 
drainage  areas  are  situated  in  Manitoba,  but  all  drain  directly  or  indirectly  into  Hudson  Bay. 


Table  10:  Major  River  Basins  in  Manitoba 


Continental  Basin 

Major  Drainage  Area 
(WSC  Number) 

Major  River  Basins 

Lands  Draining  into 
Hudson  Bay 

Southwestern  Hudson  Bay  (04) 

Nelson  River  (05) 

Western  and  Northern  Hudson  Bay  (06) 
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Figure  7:  Major  River  Basins  in  Manitoba 


5.5.1  inter-Basin  Transfers 

The  Manitoba  legislation  prohibits  removal  of  water  from  a water  basin,  which  is  defined  to 
mean  the  Manitoba  portion  of  the  Hudson  Bay  drainage,  or  from  sub-water  basins,  which  are  to 
be  defined  in  regulations  that  have  not  yet  been  developed.  According  to  current  water  policies, 
transfers  among  basins  within  the  Hudson  Bay  drainage  shall  be  minimized  and  only  considered 
after  a complete  assessment  of  the  environmental,  social  and  economic  impacts  of  the  donor 
and  receiving  basins. 

Manitoba  has  a number  of  existing  inter-basin  transfer  projects,  such  as  the  Churchill/Nelson 
hydroelectric  project,  although  this  would  technically  be  considered  an  intra-basin  transfer  as 
both  basins  are  located  within  the  Hudson  Bay  drainage.  There  are  also  two  diversions  of  water 
from  Ontario  to  Manitoba:  the  Lake  St.  Joseph  hydroelectric  project  and  the  diversion  from 
Shoal  Lake  to  the  Red  River  via  the  City  of  Winnipeg  Aqueduct  for  municipal  purposes. 

Applications  for  additional  water  transfer  projects  could  still  be  accepted  as  long  as  there  are 
social  and  economic  benefits  to  Manitobans.  It  is  expected  that  such  applications  would  trigger 
an  assessment  and  hearing  under  the  Environment  Act  and,  if  approved,  there  would  be  terms 
and  conditions  related  to  maximum  and  minimum  flows  and  minimum  levels  in  storage 
reservoirs. 
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5.5.2  Intra-Basin  Transfers 

Although  Manitoba  prohibits  the  removal  of  water  from  sub-water  basin,  with  sub-water  basin  to 
be  defined  in  regulations,  there  are,  as  yet,  no  regulations.  This  means  that,  until  such  time  as 
the  regulation  is  approved  by  the  legislature,  there  is  no  prohibition  on  transfers  between  sub- 
basins. 

Any  request  for  an  intra-basin  transfer  would  require  a licence  and  would  be  subject  to  the  same 
licensing  provisions  and  process  as  any  other  application.  It  is  expected  that  such  applications 
would  trigger  an  assessment  and  hearing  under  the  Environment  Act  an6,  if  approved,  licenses 
would  likely  have  terms  and  conditions  related  to  protecting  instream  flows  and  respecting 
allocations  to  other  licensed  water  users. 

5.6  ONTARIO 

Ontario  straddles  two  continental  basins.  Most  of  western  and  northern  Ontario  drains  into 
Hudson  Bay  either  directly,  or  through  the  Nelson  River  basin  (see  Figure  8).  Southern  Ontario 
drains  into  the  Great-Lakes  - St.  Lawrence  River  system.  The  Great  Lakes  - St.  Lawrence 
system  has  been  further  subdivided  into  five  watersheds. 


Table  11:  Major  River  Basins  and  Watersheds  in  Ontario 


Continental  Basin 

Major  Drainage  Area 
(WSC  Number) 

Watersheds 

Lands  Draining  into  the 
Atlantic  Ocean 

St.  Lawrence 

Lake  Superior 
Lake  Huron, 
Lake  Erie 
Lake  Ontario 
St.  Lawrence 

Lands  Draining  into 
Hudson  Bay 

Southwestern  Hudson  Bay  (04) 

Nelson  River  (05) 
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Figure  8:  Major  River  Basins  in  Ontario 


5.6.1  Inter-Basin  Transfers 

Ontario  legislation  prohibits  people  from  using  water  by  taking  it  out  of  a water  basin.  Projects 
that  commenced  prior  to  January  1,  1998  are  exempted  from  this  prohibition  as  long  as  the 
amount  of  water  used  does  not  exceed  the  maximum  use  for  the  periods  from  1960  through 
1997.  For  purposes  of  this  provision,  Ontario  is  divided  into  three  water  basins: 

• Great  Lakes  - St.  Lawrence  region 

• The  Nelson  Basin 

• The  Hudson  Bay  Basin 

These  provisions  were  initially  introduced  as  regulations  in  1998  but  are  slated  to  become 
specific  provisions  in  the  Ontario  Water  Resources  Act  once  the  revised  Act  is  proclaimed. 

As  noted  earlier,  the  International  Boundary  Waters  Treaty  Act  prohibits  bulk  exports  of  water 
out  of  the  Great  Lakes  - St.  Lawrence  Basin. 

The  Ontario  legislation  prohibits  transfers  between  the  Nelson  and  Hudson  Bay  basins,  both  of 
which  drain  into  Hudson  Bay,  and  there  is  no  threshold  under  which  transfers  are  acceptable. 
Some  legislative  changes  that  would  further  restrict  transfers  between  selected  major 
watersheds  have  been  proposed  and  are  awaiting  proclamation.  These  changes  have  been 
developed  as  Ontario’s  response  to  the  Great  Lakes  - St.  Lawrence  Basin  Sustainable  Water 
Resources  Agreement  which  was  signed  by  Ontario,  Quebec,  Illinois,  Indiana,  Michigan, 
Minnesota,  New  York,  Pennsylvania,  and  Wisconsin  in  2005.  The  proposed  changes  identify 
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five  Great  Lakes  basins  (the  Lake  Superior,  Lake  Huron,  Lake  Erie,  Lake  Ontario,  and  St. 
Lawrence  watersheds  - see  Figure  9)  and  water  transfers  between  these  watersheds  would  be 
prohibited,  with  some  exceptions. 

Figure  9:  Watersheds  Within  the  Great  Lakes  - St.  Lawrence  Basin 


Transfers  between  Great  Lakes  watersheds  may  be  allowed  for  municipal  purposes  as  long  as 
the  transfer  amount  is  less  than  19  million  litres  per  day  (6,935  dam^  per  year),  the  water  is  to 
be  used  to  serve  a major  residential  development,  conservation  is  not  an  option,  there  are  no 
feasible  alternatives,  notice  is  given  to  other  signatories  of  the  Agreement,  water  is  returned  to 
the  same  source  watershed,  the  amount  is  reasonable,  there  are  no  significant  adverse  impacts 
on  water  quality  or  quantity,  appropriate  water  conservation  measures  are  employed,  and  is 
consistent  with  existing  treaties  and  agreements  related  to  boundary  waters.  Transfers  for  other 
purposes  are  allowed  provided  that  the  amount  is  less  than  379,000  litres  per  day  (138  dam^ 
per  year). 

Persons  proposing  a transfer  between  Great  Lakes  watersheds  must  apply  for  a permit  to  take 
water,  and  follow  the  same  application  process.  In  addition,  notice  of  applications  for  the 
transfers  must  be  given  to  all  signatories  of  the  Agreement  and  any  of  them  can  request  a 
hearing  by  a tribunal  which  can  confirm,  alter,  or  revoke  a decision  to  issue  the  permit.  Permits 
can  specify  the  amount  to  be  transferred:  the  manner,  quality,  minimum  amount  and  location  of 
return  flow;  monitoring  and  reporting  of  the  amounts  transferred  and  returned,  the  rate  of 
transfer,  the  use  and  conservation  of  transferred  water,  and  the  effects  of  transfers  on  quality 
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and  quantity:  and  measures  employed  to  promote  efficient  water  use  and  reduce  water  loss. 
Permittees  may  also  be  asked  to  conduct  water  audits  and  submit  water  conservation  plans. 

5.6.2  Intra-Basin  Transfers 

The  Ontario  legislation  does  not  expressly  prohibit  the  transfer  of  water  between  sub-basins 
within  a Great  Lake  watershed,  nor  does  it  prohibit  transfers  between  sub-basins  with  either  the 
Nelson  or  Hudson  Bay  basins. 

6.7  ARIZONA 

All  of  Arizona  is  situated  in  the  Colorado  River  Basin  which  drains  into  the  Gulf  of  California  and 
then  into  the  Pacific  Ocean.  There  are  14  watersheds  in  Arizona  (see  Figure  10)  and  these  are 
all  mainly  located  in  the  Lower  Colorado  hydrologic  unit.  There  is  no  definition  of  major  basin  in 
the  legislation.  The  US  Geological  Survey  identifies  13  surface  water  basins  and  10 
watersheds,  some  of  which  have  been  combined  or  split  to  facilitate  USGS  administration  and 
monitoring. 


Table  12:  Arizona  Watersheds 


Continental  Basin 

Regional  Hydrologic  Unit 

Watershed 

Lands  Draining  into  Gulf 
of  California 

Upper  Colorado 

Upper  Colorado  River  Basin 

Lower  Colorado 

Upper  Colorado  River  Basin 
Little  Colorado  River  Basin 
Lower  Colorado  River  Basin 
Verde  River  Basin 
Salt  River  Basin 
Upper  Gila  River  Basin 
Lower  Gila  River  Basin 
Santa  Cruz  River  Basin 
San  Pedro  River  Basin 
Rio  Sonoyta  River  Basin 
Whitewater  Draw  Basin 
Willcox  Playa 
San  Simon  Wash 
Santa  Rosa  Wash 
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Figure  10:  Arizona  Watersheds 


5.7.1  Inter-Basin  Transfers 

There  appears  to  be  no  limitations  on  appropriating  water  from  one  major  basin  to  another 
within  Arizona  as  a long  as  the  transfer  does  not  harm  or  diminish  the  water  available  to  other 
appropriators,  a proposed  transfer  from  a water  users  association  (including  irrigation  district) 
has  the  consent  of  the  association,  and,  in  the  case  of  transfers  to  an  Indian  Tribe  or  other 
specified  Indian  groups,  does  not  exceed  3,600  acre-feet  (4,439  dam^)  and  is  subject  to  judicial 
review.  The  process  for  receiving  a permit  for  an  inter-basin  transfer  is  the  same  as  for  any 
permit.  Between  1987  and  2004,  about  300  such  permits  were  issued. 

Proposed  out-of-state  transfers  have  been  disallowed  on  the  basis  that  they  would  lessen 
Arizona’s  entitlement  under  the  Colorado  River  Compact  and  that  any  such  diminishment  must 
be  agreed  to  by  all  the  states  involved. 

6.7.2  Intra-Basin  Transfers 

Transfers  of  water  from  one  sub-basin  to  another  are  allowed,  subject  to  the  same  conditions  as 
any  other  water  appropriation  permit.  There  are  no  definitions  of  sub-basins. 
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5.8  CALIFORNIA 

In  California,  the  Interagency  Watershed  Mapping  Committee  (IWMC)  is  responsible  for  all 
interagency  watershed  mapping.  California  has  10  identified  hydrologic  regions  that  include 
groundwater  systems  and  these  watersheds  are  shown  in  Figure  11.  It  is  noteworthy  that  these 
watershed  boundaries  do  not  always  coincide  with  the  natural  hydrologic  unit  boundaries  used 
by  the  US  Geological  Survey.  A comparison  of  maps  indicates  that  aqueducts  constructed  to 
move  water  from  one  hydrologic  unit  to  another,  have  effectively  been  recognized  as  changing 
the  watershed  boundaries.  For  example,  although  only  a small  portion  of  California  along  its 
south  east  border  is  actually  located  in  the  Colorado  hydrologic  unit,  the  Colorado  aqueduct 
provides  water  to  a much  larger  area  that  is  now  defined  as  the  Colorado  watershed. 

Nearly  all  of  all  10  watersheds  drain  directly  into  the  Pacific  Ocean.  However,  parts  of  the  North 
and  South  Lahontan  watersheds  actually  east  drain  into  the  Great  Basin  hydrologic  unit  which  is 
considered  a non-draining  basin,  in  that  the  water  does  not  end  up  in  an  ocean  (a  “closed” 
basin). 


Table  13:  Major  Watersheds  in  California 


Continental  Basin 

Regional  Hydrologic  Unit 

Major  Watershed 

Lands  Draining  into  the 
Pacific  Ocean 

California 

North  Coast 
Sacramento  River 
San  Joaquin  River 
Tulare  Lake 
San  Francisco  Bay 
Central  Coast 
North  Lahontan 
South  Lahontan 
Colorado  River 
South  Coast 

Lands  Draining  into  the 
Gulf  of  California 

Lower  Colorado 

Parts  of  Colorado  River  watershed 

Non-draining  Basin 

Great  Basin 

Parts  of  North  and  South  Lahontan 
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Figure  1 1 : Major  Watersheds 


5.8.1  Inter-Basin  Transfers 

In  general,  California  allows  inter-basin  transfers  except  where  prohibited  or  limited  by  statute. 
In  the  case  of  inter-state  streams,  an  appropriation  in  California  for  use  in  another  state  is  only 
possible  if  the  state  receiving  the  water  has  legislation  that  allows  water  to  be  appropriated  and 
diverted  for  beneficial  use  in  California.  Transfers  of  water  out  of  the  California  Wild  Scenic 
River  System  to  other  major  hydrologic  basins  are  prohibited,  unless  authorized  by  statute. 
State  policy  actually  facilitates  the  voluntary  transfer  of  water  rights  where  consistent  with  the 
public  welfare  of  the  place  of  export  and  the  place  of  import.  It  is  also  in  the  public  interest  to 
conserve  water  by  assisting  in  voluntary  transfers  to  allow  more  intensive  use  of  developed 
water  resources. 
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A permit  and  licence  would  be  required  to  appropriate  water  from  one  basin  for  use  in  another, 
either  by  way  of  an  application  for  unappropriated  water  or  through  transfer  of  an  existing 
appropriation.  Approval  would  employ  the  same  tests  as  for  any  permit. 

6.8.2  Intra-Basin  Transfers 

California  legislation  does  not  prohibit  intra-basin  transfers.  Transfers  are  actually  considered  to 
be  in  the  public  interest  where  voluntary  transfers  allow  more  intensive  use  of  developed  water 
resources.  Persons  proposing  intra-basin  transfers  would  have  to  either  acquire  a new  permit 
and  licence  from  the  state  or  acquire  an  existing  appropriation. 

5.9  COLORADO 

There  are  four  major  river  basins  in  Colorado  (See  Figure  12).  The  western  portion  of  the  state 
drains  west  into  the  Colorado  River  which  eventually  drains  into  the  Gulf  of  California  and  the 
Pacific  Ocean.  The  other  three  major  river  basins  drain  into  the  Gulf  of  Mexico.  Two  of  these 
major  river  basins,  the  Arkansas  and  the  Missouri,  drain  east  into  the  Mississippi,  while  the  Rio 
Grande  River  drains  directly  into  the  Gulf  of  Mexico. 


Table  14:  Major  River  Basins  in  Colorado 


Continental  Basin 

Regional  Hydrologic  Unit 

Major  River  Basins 

Lands  Draining  into  the 
Gulf  of  Mexico 

Missouri 

Missouri 

Arkansas  - White  - Red 

Arkansas 

Rio  Grande 

Rio  Grande 

Lands  Draining  into  the 
Gulf  of  California 

Upper  Colorado 

Colorado  River  Basin 
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Figure  12:  Major  River  Basins  in  Colorado 
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5.9.1  Inter-Basin  Transfers 

All  major  river  basins  in  Colorado  flow  into  other  states  and  it  is  unlawful  to  transfer  water  out  of 
the  state  without  obtaining  the  required  approvals.  Colorado  is  party  to  nine  inter-state 
compacts,  two  U.S.  Supreme  Court  decrees,  and  one  international  treaty.  Inter-state  transfers 
are  prohibited  unless  approved  by  a state  engineer,  ground  water  commission,  or  water  judge. 
Applications  for  out  of  state  transfers  are  evaluated  in  terms  of  whether  the  proposed  transfer 
would  impair  the  ability  of  Colorado  to  comply  with  its  obligations  under  any  judicial  decree  or 
interstate  compact  which  apportions  water  between  Colorado  and  any  other  state  or  states,  is 
not  inconsistent  with  the  reasonable  conservation  of  the  water  resources  of  this  state;  and  will 
not  deprive  the  citizens  of  this  state  of  the  beneficial  use  of  waters  apportioned  to  Colorado  by 
interstate  compact  or  judicial  decree. 

Transfers  among  major  basins  are  allowed  and,  in  practice,  are  an  essential  component  of  a 
prior  appropriation  system  that  allows  users  to  obtain  water  from  available  water  sources.  To 
facilitate  inter-basin  water  management  Colorado  legislation  defines  eight  water  basins  and  one 
demographically  unique  sub-region,  and  has  created  nine  permanent  basin  roundtables.  Water 
basins  are  defined  in  terms  of  one  or  more  water  division  areas  and/or  water  management 
districts.  Water  division  areas  consist  of  lands  within  defined  drainage  basin  areas  of  specific 
rivers  and  their  tributaries  as  defined  by  the  Water  Right  Determination  and  Administration  Act 
of  1969.  A collaborative  inter-basin  compact  committee,  consisting  of  two  representatives  from 
each  basin  roundtable,  has  been  established  to  facilitate  negotiated  statewide  water 
management  and  supply  solutions.  Inter-basin  transfers  are  negotiated  agreements  that  are 
voluntary  and  collaborative.  While  proponents  are  not  compelled  to  use  the  committee  or 
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forum,  any  basin/roundtable  whose  waters  are  affected  by  a compact  must  provide  affirmative 
support  to  the  agreement  in  order  for  it  to  be  ratified.  There  are  at  least  24  trans-mountain 
diversions  between  basins. 

5.9.2  Intra-Basin  Transfers 

Water  transfers  within  major  basins  are  not  prohibited  and  numerous  mechanisms  have  been 
established  to  facilitate  moving  water  from  source  to  demand: 

• The  legislation  allows  water  to  be  transferred  by  way  of  a change  in  the  type,  place,  or 
point  of  diversion  of  water  rights  by  adjudication  in  the  water  courts. 

• A temporary/interruptible  water  supply  agreement  may  in  some  circumstances  be 
available  without  a permanent  change  in  water  rights  with  approval  of  the  State 
Engineer. 

• Agricultural  irrigation  water  rights  may  be  loaned  to  another  agricultural  user  within  the 
same  stream  system  or  to  the  Conservation  Board  for  instream  flows  for  a maximum 
period  of  no  longer  than  180  days  in  any  calendar  year. 

• Water  conservation  districts  which  hold  water  rights  may  enter  into  cooperative 
agreements  with  other  state  political  subdivisions  for  the  lease  or  exchange  of  water 
within  or  outside  of  district 

• Water  transfers  may  be  achieved  within  the  Arkansas  River  basin  by  way  of  a water 
bank  pilot  project. 

Transfers  might  occur  by  changes  in  water  rights  as  determined  by  the  water  courts,  by 
approval  of  the  state  engineer,  by  mutual  agreement,  or  by  way  of  the  Arkansas  water  bank  pilot 
project. 

Loans  must  be  approved  by  the  state  engineer  who  must  determine  that  the  loan  will  not  impair 
existing  rights.  The  engineer  must  also  review  evidence  regarding  the  nature  of  the  water  right 
to  be  transferred,  provide  written  notice,  provide  an  opportunity  for  others  with  water  rights  to 
comment,  hold  hearings  if  warranted,  and  provide  all  parties  with  notice  of  the  decision. 
Decisions  of  the  engineer  can  be  appealed  to  the  division  water  judge. 

6.10  MONTANA 

There  are  three  continental  water  basins  in  Montana:  the  Columbia,  Hudson  Bay  drainage,  and 
Missouri  drainage.  The  Hudson  Bay  drainage  is  represented  by  the  St.  Mary  Basin.  There  are 
two  sub-basins  for  the  Columbia:  Clark  Fork  and  Kootenai.  The  Missouri  includes  the 
Yellowstone,  Little  Missouri  and  Missouri  Basin.  The  state  recognizes  four  main  geographical 
drainages  for  administrative  purposes;  the  Lower  Missouri,  the  Upper  Missouri,  the  Yellowstone 
River  and  the  Clark  Fork  River.  Finally,  85  basins  are  identified  in  Montana  for  the  basis  of 
water  rights  adjudication  by  the  Water  Court.  Figure  13  shows  the  major  basins  and  smaller 
basins  in  Montana.  It  should  be  noted  that  Montana  does  not  identify  the  Belly  and  St.  Mary 
river  basins,  which  drain  into  Hudson  Bay,  as  a distinct  geographical  drainage. 
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Table  15:  Major  River  Basins  in  Montana 


Continental  Basin 

Regional  Hydrologic  Unit 

Major  River  Basins 

Lands  Draining  into  the 
Pacific  Ocean 

Pacific  Northwest 

Clark  Fork/  Kootenai 

Lands  Draining  into  the 
Gulf  of  Mexico 

Missouri 

Yellowstone 
Little  Missouri 
Missouri 

Lands  Draining  into 
Hudson  Bay 

St.  Mary  Basin 

Figure  13:  Montana  River  Basins 


5.10.1  Inter-Basin  Transfers 

As  a prior  appropriation  state,  there  have  long  been  both  intra-  and  inter  -basin  transfers  in 
Montana.  Historically,  individuals  were  able  to  acquire  water  rights  and  could  transfer  water 
from  one  basin  or  sub-basin  to  another,  by  actually  putting  water  to  beneficial  use  and  without 
having  to  register  this  use.  This  has  resulted  in  some  uncertainty  about  the  relative  priority 
among  water  claims.  The  priority  of  claims  to  water  rights,  including  those  that  transfer  water 
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between  or  within  basins,  are  currently  the  subject  of  review  and  confirmation  as  part  of  the 
general  adjudication  procedure  for  all  older  water  rights  in  Montana  through  the  Water  Court. 

An  example  of  an  early  basin  transfer  in  Montana  is  the  St.  Mary/Milk  basin  transfer  which 
diverts  water  by  way  of  the  US  St.  Mary  canal  from  the  St.  Mary  River,  which  drains  to  Hudson 
Bay,  to  the  Milk  River,  which  drains  to  the  Gulf  of  Mexico.  This  transfer  and  the  subsequent 
conveyance  of  St.  Mary  waters  through  the  Milk  River  in  Canada  were  also  approved  by  Article 
VI  of  the  Boundary  Waters  Treaty  and  the  International  Joint  Commission’s  1921  Order. 
Originally  built  in  1915-1916,  the  St.  Mary  Canal  had  a design  capacity  of  850  cubic  feet  per 
second.  The  project  was  originally  built  for  irrigation  purposes.  The  amount  and  timing  of  water 
diversions  during  any  period  are  limited  to  the  lesser  of  the  US  St.  Mary  Canal  capacity  or  the 
US  St.  Mary  River  entitlements  established  under  the  1921  Order. 

New  transfers  are  subject  to  some  restrictions,  however.  A general  restriction  is  that  after 
July  1 1973,  only  the  Department  may  hold  a permit  for  a transfer  out  of  a major  basin  for 
amounts  in  excess  of  4,000  acre-feet  per  year  (4,932  dam^)  or  5.5  cubic  feet  per  second.  In 
addition,  special  rules  apply  to  out-of-state  transportation  and  use  of  water. 

The  Yellowstone  River  Compact  between  Montana,  North  Dakota  and  Wyoming  provides  that 
no  water  shall  be  diverted  from  the  Yellowstone  Basin  without  the  unanimous  consent  of  all  the 
signatory  states.  Future  transfers  involving  federal  money  or  programs  would  likely  trigger  the 
National  Environmental  Policy  Act. 

5.10.2  intra-Basin  Transfers 

Applications  for  sub-basin  transfers  are  treated  the  same  as  applications  for  inter-basin 
transfers,  except  that  the  more  recent  (1973)  restrictions  imposed  on  transfers  outside  of  major 
basins  would  not  apply.  Thus,  Montana  law  would  continue  to  treat  an  application  for  a sub- 
basin transfer  in  much  the  same  way  as  any  other  application  for  a permit.  There  are  many 
older  water  rights  in  Montana  that  have  a point  of  diversion  in  one  of  the  85  recognized  basins 
and  a place  of  use  in  another  basin.  For  example,  a water  court  temporary  preliminary  decree 
in  relation  to  Basin  43Q  refers  to  23  inter-basin  transfer  claims  out  of  total  of  2,743  claims 
subject  to  adjudication  in  the  basin. 

6.11  NORTH  CAROLINA 

From  a water  planning  perspective.  North  Carolina  is  divided  into  18  river  basins.  These  18 
basins  are  shown  in  Figure  14.  Twelve  of  these  basins  drain  east  and/or  south  directly  into  the 
Atlantic  Ocean.  The  other  five  basins  drain  west  out  of  North  Carolina  and  directly  into  the 
Mississippi  River  and  eventually  into  the  Gulf  of  Mexico.  One  of  these  five  is  situated  in  the 
Ohio  hydrologic  unit  while  the  other  four  are  in  the  Tennessee  hydrologic  unit. 
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Table  16:  River  Basins  in  North  Carolina 


Continental  Basin 

Regional  Hydrologic  Unit 

River  Basins 

Lands  Draining  into  the 
Atlantic  Ocean 

South  Atlantic  - Gulf 

Aberlemarle  Sound 

Broad 

Cape  Fear 

Catawba 

Chowan 

Lumber 

Neuse 

Pasquotank 

Roanoke 

Savannah 

Tar-Pamlico 

White  Oak 

Yadkin-PeeDee 

Lands  Draining  into  the 
Gulf  of  Mexico 

Ohio 

New  River 

Tennessee 

Watauga 
French  Broad 
Little  Tennessee 
Hiwassee 

Figure  14:  River  Basins  in  North  Carolina 


6.11.1  Inter-Basin  Transfers 

The  Regulation  of  Surface  Water  Transfers  Act  came  into  effect  in  1994.  Eighteen  major  basins 
are  defined  in  the  legislation  and  transfers  between  basins  and  sub-basins  are  allowed  for  any 
purpose,  subject  to  regulatory  approval.  Small  transfers  (100,000  gallons/day  or  138  dam^  per 
year)  need  to  be  registered  with  Division  of  Water  Resources  but  do  not  require  an  approval. 
However,  registrations  are  not  required  for  activities  directly  related  or  incidental  to  agriculture, 
livestock  and  ornamental  and  flowering  plants  where  transfers  are  less  than  1 million  gallons  per 
day  (1 ,381  dam^  per  year).  Any  transfer  of  2 million  gallons  or  more  per  day  (2,632  dam^  per 
year),  regardless  of  purpose,  requires  an  approval  (certificate  for  transfer)  from  the 
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Environmental  Management  Commission.  In  all  cases,  the  amount  of  transfer  is  determined  as 
the  amount  of  water  moved  from  the  source  basin  to  the  receiving  basin,  less  the  amount  of 
water  returned  to  the  source  basin. 

The  following  are  not  considered  transfers: 

• Discharge  of  water  upstream  or  downstream  from  the  point  where  it  was  withdrawn. 

• Discharge  point  is  situated  upstream  of  withdrawal  point  such  that  the  water  discharges  will 
naturally  flow  past  the  withdrawal  point 

• Discharge  point  is  situated  downstream  of  the  withdrawal  point  such  that  the  water  flowing 
past  the  withdrawal  point  will  naturally  flow  past  the  discharge  point. 

Applications  for  proposed  transfers  require  extensive  public  notice  and  public  hearings  on  the 
proposed  transfer  are  required.  Factors  considered  when  evaluating  proposals  include: 

• The  necessity,  reasonableness,  and  beneficial  effects  of  the  transfer  and  proposed  uses. 

• The  present  and  reasonably  foreseeable  future  detrimental  effects  on  the  source  river  basin 
including  public,  industrial,  agricultural  water  supply  needs,  waste  water  assimilation,  water 
quality,  fish  and  wildlife  habitat,  hydro  power  generation,  navigation  and  recreation. 

Municipal  water  needs  are  to  be  evaluated  within  the  context  of  local  water  supply  plans. 

• The  cumulative  effects  on  the  source  river  basin. 

• The  detrimental  effects  on  the  receiving  basin  including  effects  on  water  quality,  wastewater 
assimilation,  fish  and  wildlife  habitat,  navigation,  recreation  and  flooding. 

• Reasonable  alternatives  to  the  transfer,  including  their  costs  and  environmental  impacts. 

• Consistent  with  any  other  applicable  statutory  requirements. 

The  overarching  test  is  whether  the  benefits  of  outweigh  the  detriments  of  the  proposed  transfer 
and  whether  the  detriments  have  been  or  will  be  mitigated  to  a reasonable  degree. 

The  Commission  may  grant  the  certificate  in  whole  or  in  part  with  any  conditions  attached  for 
the  fulfilling  of  the  statutory  requirements.  Conditions  can  include: 

• Mitigation  measures  to  minimize  detrimental  effects. 

• Measures  to  protect  the  availability  of  water  in  the  source  river  basin  during  a drought 
through  drought  management  plan  or  other  emergency  conditions. 

• Maximum  amount  of  water  that  may  be  transferred. 

Applicants  may  apply  to  modify  the  permit  to  increase  the  authorized  transfer  amount  within  the 
term  of  the  permit. 

Permits  are  issued  for  a renewable  term  of  not  more  than  five  years.  Under  emergency 
conditions,  the  Commissioner  may  waive  usual  permit  requirements  for  up  to  six  months  or 
modify  or  revoke  and  reissue  any  inter-basin  transfer  permits. 

Four  certificates  totaling  97.5  million  gallons  per  day  (134,714  dam^  per  year)  have  been  issued. 
Three  applications  are  currently  being  processed. 
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5.11.2  Intra-Basin  Transfers 

The  Regulation  of  Surface  Water  Transfers  Act  also  allows  the  transfer  of  water  between  sub- 
basins, with  the  same  provisions  as  transfers  between  major  basins.  The  regulation  lists  38 
specific  sub-basins. 

6.12  NORTH  DAKOTA 

The  US  Geological  Service  identifies  13  major  river  basins  in  North  Dakota.  These  13  basins 
are  shown  in  Figure  15.  Five  of  these  major  basins  are  situated  in  the  Souris  - Red  - White 
hydrologic  unit  that  drains  north  into  Hudson  Bay.  The  other  eight  basins  are  part  of  the 
Missouri  hydrologic  unit  that  drains  south  into  the  Gulf  of  Mexico. 


Table  17:  Major  River  Basins  in  North  Dakota 


Continental  Basin 

Regional  Hydrologic  Unit 

Major  River  Basins 

Lands  Draining  into  the 
Gulf  of  Mexico 

Missouri 

James 

Lower  Missouri/Lake  Oahe 

Upper  Missouri/Lake  Sakakawea 

Cannonball 

Grand 

Heart 

Knife 

Little  Missouri 

Lands  Draining  into 
Hudson  Bay 

Souris  - Red  - White 

Souris 
Sheyenne 
Devils  Lake 
Upper  Red 
Lower  Red 

Figure  15:  Major  River  Basins  in  North  Dakota 
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6.12.1  Inter-Basin  Transfers 

The  Missouri  River  Basin  is  the  main  source  of  reliable  and  high  quality  water  in  North  Dakota. 
Consequently,  North  Dakota  legislation  (e.g.  NDCC,  chapter  61-24,  providing  for  the  creation  of 
the  Garrison  Diversion  Conservancy  District)  and  policy  has  long  supported  inter-basin  transfer 
projects  for  a variety  of  beneficial  purposes,  including  irrigation  and  municipal  uses.  Particularly 
important  projects  include  the  Garrison  Diversion  (only  partially  completed  as  a result  of 
objections  raised  by  the  International  Joint  Commission  based  on  biota  transfer  from  the 
Missouri  drainage  to  the  Hudson  Bay  Drainage)  and  the  Northwest  Area  Water  Supply  Project 
(currently  under  construction)  which  will  provide  water  from  Lake  Sakakawea  (created  by  the 
Garrison  Dam)  on  the  Missouri  via  pipeline  (up  to  2 million  gallons  a day  for  63,000  persons 
[2,763  dam^])  to  a number  of  communities  including  Minot.  Federal  legislation  plays  a role  in 
financially  supporting  basin  transfers  in  North  Dakota  including  the  original  Garrison  Project 
legislation  of  1944,  the  Garrison  Reformulation  Acf  of  1986  (responding  to  IJC  concerns)  and, 
most  recently,  the  Dakota  Water  Resources  Act  of  2000. 

Although,  as  noted  above,  both  legislation  and  policy  support  the  consideration  of  basin 
transfers  there  is  no  special  legislation  governing  approval  of  basin  transfer  schemes.  Hence, 
such  a scheme  would  be  subject  to  all  of  the  rules  that  apply  to  any  application  for  a water  use 
permit.  In  addition,  any  major  scheme  would  likely  trigger  a requirement  for  a federal 
environmental  impact  assessment  under  NEPA.  Since  basin  transfers  from  the  Missouri  will 
likely  effect  a transfer  into  Hudson  Bay  drainage  and  thence  into  Canada  via  the  Red  River,  it  is 
also  possible  that  such  a project  will  trigger  Canada  to  request  a review  by  the  International 
Joint  Commission  (as  it  did  in  the  context  of  the  Garrison  Diversion).  However,  International 
Joint  Commission  involvement  will  only  be  triggered  if  both  governments  agree  to  refer  the 
matter  to  the  International  Joint  Commission  and,  as  the  Devils  Lake  scenario  demonstrates 
(discussed  in  Section  5.12.2) , this  does  not  always  happen. 

5.12.2  Intra-Basin  Transfers 

North  Dakota’s  approach  to  intra-basin  transfers  is  much  the  same  as  for  inter-  basin  transfers. 
Applications  for  intra-basin  transfers  would  be  subject  to  review  and  approval  in  much  the  same 
way  as  any  other  applications  for  water  use  permits. 

A particularly  notorious  intra-basin  transfer  is  the  Devils  Lake  outlet  project.  Devils  Lake  is  a 
closed  basin  that,  at  least  1 ,000  years  ago,  used  to  drain  into  Hudson  Bay.  Rising  water  levels 
had  led  the  North  Dakota  government  to  seek  an  outlet  for  the  lake  for  many  years.  A number 
of  options  were  considered  including  not  only  federally  supported  projects  but  also  a stand- 
alone, state-funded  project  that  was  eventually  implemented  in  2006.  This  provides  for  an  outlet 
from  the  lake  to  the  Sheyenne  River  and  thence  into  the  Red  River  and  in  to  Manitoba. 

Manitoba  and  Canada  opposed  this  project  and  sought  to  have  the  matter  referred  to  the  IJC  for 
further  study,  but  the  United  States  never  agreed  to  initiate  the  Reference.  The  project  is 
permitted  under  North  Dakota  law  but  does  not  require  a water  use  permit  since  the  State 
Engineer  takes  the  view  that  lowering  the  level  of  the  lake  does  not  constitute  a beneficial  water 
use.  The  project  does  require  a water  discharge  permit  which  regulates  the  volume  of 
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discharge,  the  quality  of  the  discharge  and  requires  constant  monitoring  as  a term  of  the 
approval. 

5.13  TENNESSEE 

Section  4 of  Tennessee’s  Inter-  Basin  Water  Transfer  Act  identifies  10  watersheds.  One  of 
these  watersheds  drains  southeast  directly  into  the  Atlantic  Ocean  while  the  other  nine  drain  out 
of  the  state  and  are  parts  of  three  hydrologic  units  that  drain  into  the  Gulf  of  Mexico.  As 
summarized  in  Table  18  and  Figure  16,  five  of  the  watersheds  are  in  the  Tennessee  hydrologic 
unit,  three  are  in  the  Ohio  hydrologic  unit,  and  one  watershed  is  in  the  Lower  Mississippi 
hydrologic  unit. 


Figure  16:  Watersheds  in  Tennessee 


MOORE  SEQUATCHIE 


] Conasauga  River 

] Duck  River,  Elk  River,  and  the  western  Tennessee  River  Valiey 
] Lower  Tennessee  River  in  East  Tennessee  up  to  and  including  the  Hiawassee  River 
] Upper  Tennessee  River  in  East  Tennessee  upstream  of  the  Hiawassee,  the  Little  Tennessee,  the  Clinch, 
and  the  Emery  Rivers 

] French  Broad  River  and  the  Nolichuckey  River 
] Holston  River  and  the  Watauga  River 

] Lower  Cumberland  River  to  the  downstream  point  of  the  mouth  of  the  Caney  Fork  River  the  Harpeth 
and  the  Stones  Rivers 
] Tributaries  ofthe  Barren  River 

] Upper  Cumberland  River,  the  Caney  Fork, the  Obey,  and  the  Big  SouthFork  of  the  Cumberland  River 
] Mississippi  River  and  all  of  its  tributaries  west  of  the  Tennessee  River  Valley 
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Table  18:  Watersheds  in  Tennessee 


Continental  Basin 

Regional 

Hydrologic 

Unit 

Watersheds 

Lands  Draining  into  the 
Atlantic  Ocean 

South  Atlantic  - 
Gulf 

Conasauga  River 

Lands  Draining  into  the 
Gulf  of  Mexico 

Tennessee 

Duck  River,  Elk  River,  and  the  western  Tennessee  River 
Valley 

Lower  Tennessee  River  in  East  Tennessee  up  to  and 
including  the  Hiawassee  River; 

Upper  Tennessee  River  in  East  Tennessee  upstream  of 
the  Hiawassee,  the  Little  Tennessee,  the  Clinch,  and  the 
Emery  Rivers; 

French  Broad  River  and  the  Nolichuckey  River 
Holston  River  and  the  Watauga  River. 

Ohio 

Lower  Cumberland  River  to  the  downstream  point  of  the 
mouth  of  the  Caney  Fork  River,  the  Harpeth  and  the 
Stones  Rivers; 

Tributaries  of  the  Barren  River; 

Upper  Cumberland  River,  the  Caney  Fork,  the  Obey,  and 
the  Big  SouthFork  of  the  Cumberland  River; 

Lower 

Mississippi 

Mississippi  River  and  all  of  its  tributaries  west  of  the 
Tennessee  River  Valley 

5.13.1  Inter-Basin  Transfers 

Tennessee  has  specific  legislation  that  allows  water  to  be  transferred  between  major  basins. 
Ten  major  watersheds  and  combinations  of  watersheds  are  defined  in  the  Inter-Basin  Transfer 
Act,  and  the  Act  allows  transfers  for  public  water  supply  systems  or  any  other  use  that  State 
grants.  Individuals  who  wish  to  transfer  water  between  basins  must  first  obtain  one  of  two  types 
of  permits:  an  individual  permit  for  a specific  project  or  a general  permit  that  applies  to  a group 
or  class  of  projects.  Notice  of  the  proposed  transfer  must  be  provided  in  both  the  donating  and 
receiving  basins,  and  a hearing  is  held  after  a specified  comment  period.  In  deciding  whether  to 
approve  an  inter-basin  transfer,  factors  for  consideration  include: 

• Quantity  of  withdrawal  from  a source  with  special  concern  for  low  flow  conditions; 

• Protection  of  present  and  projected  water  uses  from  “donating”  water  source; 

• Effects  on  water  quality  on  “donating”  water  source  during  low  flows; 

• Whether  the  water  is  for  beneficial  use; 

• Ability  of  “donating”  source  to  respond  to  emergencies,  including  drought; 

• Effect  on  navigation,  power  generation,  fish  and  wildlife  habitat,  aesthetics,  and 
recreation 

• The  effect  on  flow  and  its  impact  on  existing  users  of  the  “donating”  source 
Overall,  the  needs  of  the  donor  basin  must  be  satisfied  before  a transfer  can  occur. 
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Permits  are  issued  with  terms  and  conditions  related  to  the  amount  of  water  that  can  be 
transferred  (including  seasonal  variations),  thresholds  below  which  transfers  are  not  allowed, 
provisions  to  promote  adequate  water  supply  or  to  mitigate  future  adverse  conditions, 
installation  of  stream  flow  monitoring  equipment,  and  reporting.  To  date  seven  permits  for 
9.44  million  gallons  per  day  (13,043  dam^  per  year)  have  been  approved. 

5.13.2  Intra-Basin  Transfers 

There  are  no  specific  prohibitions  on  transfers  between  sub-basins  within  the  10  watersheds  or 
combinations  of  watersheds  named  in  the  Inter-basin  Water  Transfer  Act.  However,  the  general 
provisions  of  riparian  rights  preclude  the  transfer  of  water  to  an  area  that  is  not  upstream  or 
downstream  of  a diversion  point. 

5.14  UTAH 

Utah  identifies  1 1 hydrologic  basins.  These  are  shown  in  Figure  17.  The  western  half  of  the 
state  consists  of  seven  hydrologic  basins  that  drain  into  the  Great  Basin  hydrologic  unit,  which  is 
an  endorheic  basin  (i.e.,  does  not  drain  into  an  ocean).  The  other  four  hydrologic  units  are  part 
of  the  Colorado  River  basin:  three  in  the  upper  Colorado  hydrologic  unit  and  one  in  the  lower 
Colorado  hydrologic  unit.  While  the  northwest  corner  of  the  state  actually  drains  into  the  Pacific 
Northwest  hydrologic  unit,  Utah  has  not  identified  this  as  a distinct  hydrologic  unit. 


Table  19:  Major  Hydrologic  Basins  in  Utah 


Continental  Basin 

Regional  Hydrologic  Unit 

Hydrologic  Basins 

Lands  Draining  into  the 
Gulf  of  California 

Lower  Colorado 

Virgin  / Kanab  River  Basin 

Upper  Colorado 

Southeast  Colorado  River  Basin 

Uinta  River  Basin 

West  Colorado  River  Basin 

Non-draining  Basin 

Great  Basin 

Bear  River 

Cedar  / Beaver  River  Basin 
Lower  Jordan  River  Basin 
Upper  Jordan  River  Basin 
West  Desert  / Columbia  River  Basin 
Weber  River  Basin 
Sevier  River  Basin 
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Figure  17:  Hydrologic  Basins  of  Utah 


5.14.1  Inter-Basin  Transfers 

Utah  statutes  allow  the  place  of  use  of  an  existing  water  right  to  be  changed.  The  law  does  not 
prohibit  new  appropriations  from  transferring  water  to  other  basins;  however  the  State  Engineer 
must  approve  the  change  or  transfer.  Water  may  also  be  exported  for  use  in  other  states. 
Proposals  to  export  water  to  other  states  are  subject  to  criteria  and  requirements  outlined  in 
legislation  that  are  additional  to  criteria  and  requirements  for  other  changes  or  transfers. 

5.14.2  intra-Basin  Transfers 

Utah’s  statutes  do  not  distinguish  between  intra-basin  transfer  applications  and  other 
applications.  In  both  cases  the  State  Engineer  must  approve  an  application,  and  the  same 
criteria  and  requirements  apply  to  both. 
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6.15  WYOMING 

From  the  perspective  of  state  water  planning  there  are  13  major  river  basins  in  Wyoming.  As 
shown  in  Table  20,  these  basins  are  located  in  four  regional  hydrologic  units  that  fall  within  three 
continental  basins. 


amed^ 


Figure  18:  Major  River  Basins  in  Wyoming 


The  vast  majority  of  rivers  in  Wyoming  (nine  river  basins)  are  situated  in  the  Missouri  hydrologic 
unit  and  drain  in  a south  easterly  direction  into  the  Gulf  of  Mexico.  The  Green  River  Basin 
(which  includes  the  Green/Great  Divide  and  Little  Snake  River  basins  - see  Figure  18)  drains 
south  into  the  Colorado  drainage  and  eventually  into  the  Gulf  of  California  and  the  Pacific 
Ocean.  The  Snake-Salt/Henrys  Fork  River  Basin  drains  west  into  the  Pacific  Ocean  while  the 
Bear  River  Basin  drains  into  the  Great  Basin  which  does  not  drain  into  any  ocean. 
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Table  20:  Major  River  Basins  in  Wyoming 


Continental  Basin 

Regional  Hydrologic  Unit 

Major  River  Basins 

Lands  Draining  into  the 
Pacific  Ocean 

Pacific  Northwest 

Snake-Salt/Henrys  Fork  River  Basin 

Lands  Draining  into  the 
Gulf  of  California 

Upper  Colorado 

Green/Great  Divide  Basin 
Little  Snake  River  Basin 

Lands  Draining  into  the 
Gulf  of  Mexico 

Missouri 

Gallatin/Madison  River  Basin 
Yellowstone/Clarks  Fork  River  Basin 
BighornAA/ind  River  Basin 
Tongue/Powder  River  Basin 
North  Platte  River  Basin 
South  Platte  River  Basin 
Little  Missouri  River  Basin 
Belle  Fourche/Cheyenne  River  Basin 
Niobrara  River  Basin 

Non-draining  Basin 

Great  Basin 

Bear  River  Basin 

6.15.1  Inter-Basin  Transfers 

Wyoming  allows  inter-basin  transfers.  The  Water  Development  Commission  addresses  the 
impact  of  the  diversion  and  recommends  measures  to  mitigate  any  adverse  effect  in  the  basin  of 
origin.  There  is  no  definition  of  basins  or  sub-basins. 

5.15.2  intra-Basin  Transfers 

Wyoming  allows  transfers  between  sub-basins.  The  Water  Development  Commission 
addresses  the  impact  of  the  diversion  and  recommends  measures  to  mitigate  any  adverse 
effect  in  the  basin  of  origin.  There  is  no  definition  of  sub-basins. 

5.16  SUMMARY 

5.16.1  Transfers  Between  Continental  Basins 

Table  21  provides  a summary  of  the  water  management  legislation  related  to  transfers  of  water 
between  continental  basins  for  each  of  the  jurisdictions  considered  in  this  study.  All  of  the 
Canadian  provinces  reviewed,  except  for  Manitoba,  straddle  two  or  more  continental  basins  and 
all  have  provisions  that  prohibit  the  transfer  of  water  between  these  continental  basins,  with 
some  exceptions.  In  general,  any  inter-basin  transfer  existing  prior  to  the  legislation  was 
allowed  to  continue  (grandparenting)  and  some  jurisdictions  may  allow  transfers  of  small 
volumes  of  water.  Alberta  allows  transfers  between  continental  basins  only  if  approved  by  a 
special  act  of  the  legislature.  While  Saskatchewan  and  Manitoba  each  have  legislation  that 
prohibits  transfers  between  continental  basins,  the  prohibition  is  Saskatchewan  is  limited  to 
transfers  outside  the  province  and  is  irrelevant  in  Manitoba  which  is  entirely  located  in  one 
continental  basin  (Hudson  Bay). 
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Table  21:  Summary  of  Legislation  Related  to  Transfers  between  Continental  Basins  by 
Jurisdiction 


Province/State 

Number 
of  Basins 

Allowed 

Exceptions 

Instrument 

Alberta 

3 

No 

Special  act  of 
legislature 

Special  act  of  legislature 
Water  licence 

British  Columbia 

2 

No 

Small  volumes 

Water  licence 

Saskatchewan 

2 

No 

Within 

Saskatchewan 

Water  licence 

Manitoba 

1 

No 

In  the  public 
interest 

Water  licence 

Ontario 

2 

No 

Grandfathered 

projects 

Permit 

Arizona 

1 

Allowed 

Out  of  state 

Permit 

California 

2 

Allowed 

Out  of  state 
Wild  Scenic  River 
systems 

Permit  and  Licence 

Colorado 

2 

Allowed 

Out  of  state 

Voluntary  negotiated 
agreements 

Montana 

2 

Allowed 

Department  only 
for  amounts> 
4,000  acre-feet 

Permit 

North  Carolina 

2 

Allowed 

Small  - registrations 
Large  - approvals 

North  Dakota 

2 

Allowed 

Permit 
IJC  approval 

Tennessee 

2 

Allowed 

Registration  to  take  water 
Permit  to  transfer 

Utah 

2 

Allowed 

Approval  of  State 
Engineer 

Wyoming 

4 

Allowed 

Permit 

Certificate  of  Appropriation 

For  the  western  states,  transfers  of  water  between  continental  basins  and  between  and  within 
major  basins  have  regularly  been  allowed  so  that  water  can  be  used  wherever  it  is  needed,  and 
these  states  generally  encourage  transfers  that  allow  more  intensive  use  of  developed  water 
resources  (California).  If  restrictions  on  transfers  do  occur,  these  are  usually  in  the  form  of 
prohibitions  against  transferring  water  out-of-state  because  these  would  either  diminish  a state’s 
entitlement  or  conflict  with  inter-state  water  agreements.  Like  any  other  proposed  appropriation 
for  beneficial  water  use,  persons  wishing  to  transfer  water  between  continental  or  between  and 
within  major  basins  must  apply  for  permits  or  licences  to  state  authorities  for  approval,  using  the 
same  process  as  for  other  applications. 

Both  Tennessee  and  North  Carolina,  which  have  riparian  systems  that  would  inherently  limit 
transfers  of  water  outside  defined  watersheds,  have  developed  legislation  that  specifically 
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defines  major  basins,  including  continental  basins  and  allows  transfers  between  these  basins 
subject  to  registering  these  activities  or  receiving  the  required  permits  or  approvals. 


5.16.2  Inter-Basin  Transfers 

A summary  of  the  water  management  legislation  related  to  inter-basin  transfers  is  provided  in 
Table  22,  where  basins  are  defined  in  terms  of  major  basins  or  watersheds  within  continental 
basins.  In  some  cases  major  basins,  watersheds  or  hydrologic  units  have  been  specifically 
defined  in  legislation.  For  most  western  states,  there  is  no  legislative  definition,  but  they  have 
typically  identified  specific  major  basins  or  watersheds  for  water  planning  purposes. 


Table  22:  Summary  of  Legislation  Related  to  Inter-Basin  Transfers  by  Jurisdiction 


Province/State 

Number  of 
Major  Basins/ 
Watersheds 

Allowed 

Exceptions 

Instrument 

Alberta 

7 

No 

Special  act  of 
legislature 

Special  act  of  legislature 
Water  licence 

British  Columbia 

9 

No 

Small  volumes 

Water  licence 

Saskatchewan 

As  yet 
undefined 

No 

Within 

Saskatchewan 

Water  licence 

Manitoba 

As  yet 
undefined 

No 

In  the  public  interest 

Water  licence 

Ontario 

(awaiting 

proclamation) 

5 (Great  Lakes 
Basin) 

Prohibited 

municipal  purposes 
<19  million  litre/day 
other  purposes 
<379,000  litres/day 

Permit 

Arizona 

14 

Allowed 

Out  of  state 

Permit 

California 

10 

Allowed 

Out  of  state 
Wild  Scenic  River 
systems 

Permit  and  Licence 

Colorado 

4 

Allowed 

Out  of  state 

Voluntary  negotiated 
agreements 

Montana 

4 

Allowed 

Department  only  for 
amounts>  4,000 
acre-feet 

Permit 

North  Carolina 

18 

Allowed 

Small  - registrations 
Large  - approvals 

North  Dakota 

13 

Allowed 

Permit 

Tennessee 

10 

Allowed 

Registration  to  take  water 
Permit  to  transfer 

Utah 

11 

Allowed 

Approval  of  State 
Engineer 

Wyoming 

13 

Allowed 

Permit 

Certificate  of  Appropriation 
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All  of  the  Canadian  provinces  reviewed  also  have  provisions  that  prohibit  the  transfer  of  water 
between  major  watersheds,  with  some  exceptions.  Again,  any  inter-basin  transfer  existing  prior 
to  the  legislation  was  allowed  to  continue  (grandparenting)  and  this  was  important  in  BC  and 
Ontario  where  some  large  inter-basin  transfers  have  historically  been  approved  for  hydroelectric 
power  production.  Some  jurisdictions  allow  transfers  of  small  volumes.  Alberta  allows  inter- 
basin transfers  only  if  approved  by  a special  act  of  the  legislature.  However,  as  neither 
Saskatchewan  nor  Manitoba  has  regulations  that  define  basins,  inter-basin  transfers  are  still 
allowed  as  long  as  the  benefits  in  the  receiving  basins  exceed  any  costs  to  the  donor  basins. 
Ontario  is  in  the  process  of  prohibiting  transfers  of  water  between  the  five  major  basins  in  the 
Great-Lakes  watershed  and  this  is  being  done  in  response  to  its  role  as  a signatory  to  the  Great 
Lakes  - St.  Lawrence  Basin  Sustainable  Water  Resources  Agreement. 

As  noted  above,  all  of  the  US  states  reviewed  for  this  study  allow  inter-basin  transfers,  either  by 
appropriating  water  rights  or  by  acquiring  the  appropriate  approvals.  Applications  for 
transferring  water  between  basins  would  involve  the  same  regulatory  process  as  for  acquiring 
any  sort  of  water  right,  although  there  can  be  additional  considerations  for  out  of  state  transfers. 
With  a few  exceptions  (Tennessee  and  North  Carolina),  state  legislation  does  not  include 
definitions  of  watershed  units  and  some  states  are  organized  into  water  districts  with  their  own 
decision-making  powers. 

5.16.3  Intra-Basin  Transfers 

Intra-basin  transfer  refers  to  the  diversion  of  water  from  one  sub-basin  to  another  within  the 
same  major  basin  or  watershed.  The  review  of  legislation  (Table  23)  shows  that,  with  some 
exceptions,  sub-basins  are  not  defined  in  legislation  and,  even  where  they  are  defined,  transfers 
between  sub-basins  are  either  allowed  or  not  expressly  prohibited.  The  legislation  offered  very 
little  additional  information  with  respect  to  intra-basin  transfers.  Both  Tennessee  and  North 
Carolina  explicitly  accept  intra-basin  transfers,  subject  to  review  and  approval  by  state 
authorities.  Ontario  is  awaiting  assent  on  legislation  that  would  prohibit  transfers  between 
defined  five  Great  Lakes  watersheds  with  some  exceptions.  These  exceptions  are  for  water  for 
municipal  purposes  where  there  is  no  other  alternative  viable  source  and  the  return  flow  must 
go  back  to  the  donor  basin,  and  for  other  purposes  in  very  small  amounts  (138  dam^  per  year). 
Persons  seeking  transfers  must  apply  for  permits  and  applications  are  subject  to  review  by  all 
the  states  and  provinces  who  are  signatories  to  the  Agreement. 

Of  the  western  Canadian  provinces,  only  Manitoba  explicitly  prohibits  the  transfer  of  water  within 
a major  basin.  However,  this  prohibition  is  not  yet  in  effect  because  there  are  no  definitions  of 
sub-basins  in  the  regulations.  Consequently,  at  the  present  time,  there  are  no  laws  or 
regulations  that  prevent  intra-basin  transfers  in  any  of  the  four  western  provinces.  Persons 
wishing  to  transfer  water  from  one  sub-basin  to  another  would  have  to  apply  for  and  receive 
licences  that  would  allow  the  transfer,  with  the  licensing  procedures  being  the  same  as  for  any 
other  type  of  water  licence  application. 

As  noted  previously,  intra-basin  transfers  have  regularly  been  used  in  the  western  states,  to 
take  water  from  one  part  of  a basin  for  use  in  another  sub-basin,  and  states  actually  encourage 
transfers  that  would  allow  more  intensive  use  of  developed  water  resources. 
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Table  23:  Summary  of  Legislation  Related  to  Intra-Basin  Transfers  by  Jurisdiction 


Province/State 

Number  of 
Sub-basins 

Allowed 

Exceptions 

Instrument 

Alberta 

Not  defined 

Not 

prohibited 

None 

NRCB  approval 
Water  licence 

British 

Columbia 

Not  defined 

Not 

prohibited 

None 

Water  licence 

Saskatchewan 

As  yet 
undefined 

Not 

prohibited 

None 

Water  licence 

Manitoba 

As  yet 
undefined 

Prohibited  in 
legislation 

Prohibition  not  functional 
until  sub-basins  defined 

Water  licence 

Ontario 

Not  defined 

Not 

prohibited 

None 

Permit 

Arizona 

Not  defined 

Allowed 

None 

Permit 

California 

Not  defined 

Allowed 

Non 

Permit  and  Licence 

Colorado 

Not  defined 

Allowed 

None 

Approval  of  water  courts 

Montana 

85  sub- 
basins 

Allowed 

None 

Permit 

North  Carolina 

38  sub- 
basins 

Allowed 

None 

Small  - registration 
Large  - approval 

North  Dakota 

Not  defined 

Allowed 

None 

Permit 

Tennessee 

Not  defined 

Not 

prohibited 

None 

Registration  to  take  water 

Utah 

Not  defined 

Allowed 

None 

Approval  of  State 
Engineer 

Wyoming 

Not  defined 

Allowed 

None 

Permit 

Certificate  of  Appropriation 
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6.0  SUMMARY 

This  comparative  assessment  of  water  management  practices  among  jurisdictions  has 
demonstrated  some  important  difference  and  similarities  among  Canadian  provinces  and 
selected  states  within  United  States  with  respect  to  how  water  is  managed,  and  their 
approaches  to  inter-  and  intra-basin  transfers.  These  similarities  and  differences  are  described 
in  the  following  sections. 

6.1  WATER  MANAGEMENT  SYSTEMS 

Table  24  provides  a general  comparison  of  the  three  types  of  surface  water  rights  systems 
considered  in  this  report.  The  most  important  differences  are  that: 

• prior  allocation  systems  create  statutory  rights  to  divert  and/or  use  water  on  the  basis  of  first 
in  time,  first  in  right; 

• prior  appropriation  systems  are  largely  grounded  in  common  law  but  may  codified  by,  limited 
or  enhanced  by  statute;  and, 

• riparian  systems  operate  under  common  law  which  creates  rights  to  use  water  based  on 
riparian  ownership  or  occupancy. 

Both  riparian  water  rights  and  prior  appropriation  rights  evolved  at  common  law  whereas  prior 
allocation  water  rights  arise  through  statutory  authorization. 


Table  24:  Key  Characteristics  of  Water  Rights  Systems 


Attribute 

Riparian 

Prior  Appropriation 

Prior  Allocation 

Type  of  Right 

Ability  to  take  water 
(no  right) 

Property  Right 

Right  to  Divert 

Priority 

None,  unless  overridden 
by  statute.  Shortages 
shared  equally. 

First  in  time,  first  in  right 

First  in  time,  first  in  right 

Recognition  of 
instream  flows 

Factored  in  decisions  on 
permits 

Must  appropriate  water 
and  receive  permit 

Conditions  in  licences 
Crown  reservations 
Instream  licences  (some) 

The  reason  for  having  different  systems  is  largely  a function  of  geography.  In  eastern  Canada 
and  the  US,  water  is  relatively  abundant  and  the  common  law  provided  a simple  mechanism  for 
allowing  riparian  landowners  to  share  available  water.  In  western  Canada  and  the  US,  water  is 
scarce  and  a system  other  than  riparian  rights  was  needed  to  allow  water  to  be  used  on  lands 
that  were  not  immediately  adjacent  to  a water  body  and  to  identify  who  had  the  rights  to  use 
water  during  shortages.  In  the  US,  the  prior  appropriation  water  rights  system  developed  at 
common  law  so  that  persons  and  industries  that  needed  water  and  were  not  riparian  owners 
could  acquire  water  rights.  Courts  eventually  recognized  prior  appropriation  rights  as  a 
usufructory  right  (the  right  to  use  water  even  though  it  is  owned  by  the  state),  which  is  a kind  of 
property  right.  In  western  Canada,  a prior  appropriation  system  was  not  developed  at  common 
law.  Instead,  the  North-west  Irrigation  Act  of  1894  created  prior  allocation  rights  that  employed 
an  administrative  system  to  allocate  water  rights  to  applicants.  Over  time,  most  western  states 
have  adopted  statute-based  administrative  systems  to  manage  water  rights  with  the  result  that 
their  prior  appropriation  systems  resemble  the  prior  allocation  systems  in  use  in  western 
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Canada.  In  addition,  most  prior  allocation  and  a number  of  prior  appropriation  systems 
recognize  a limited  riparian  right  for  small  users  living  adjacent  to  water  bodies  (i.e.  household 
purposes  in  Alberta). 

A second  key  difference  among  systems  relates  to  how  water  is  allocated  among  users  in  the 
cases  of  shortages.  Since  access  to  water  is  shared  under  a riparian  system,  shortages  must 
also  be  shared  unless  there  is  a statutory  instrument,  such  as  an  accepted  plan,  that  recognizes 
some  classes  of  water  use  as  being  more  important  than  others.  Under  both  the  prior 
allocation  and  appropriation  systems,  water  users  generally  have  priority  among  themselves 
according  to  the  seniority  of  their  licence. 

The  three  systems  also  vary  significantly  in  terms  of  how  they  treat  water  requirements  for 
instream  flows.  Riparian  systems  require  that  water  uses  be  reasonable  and  that  water  be 
returned  substantially  unaltered  in  quality  or  quantity  to  the  source  stream.  In  practice,  this 
means  that  potential  effects  on  rivers  and  lakes  are  considered  as  part  of  the  administrative 
process  used  to  evaluate  applications  for  permits.  A similar  practice  is  used  in  prior  allocation 
systems,  where  terms  and  conditions  can  be  added  to  licences  that  would  limit  withdrawals 
under  low  flow  conditions.  In  addition,  prior  allocation  systems  allow  water  to  be  reserved  for 
instream  purposes  and,  in  some  jurisdictions,  water  licences  can  be  issued  for  instream 
purposes.  Under  prior  appropriation  systems,  instream  use  must  be  recognized  as  a beneficial 
use  so  that  water  can  then  be  appropriated  for  use  and/or  issued  a permit  or  licence.  Most 
western  states  recognize  instream  uses  as  being  beneficial. 

In  most  other  regards  (except  transfers  among  and  within  basins),  the  three  systems  are  quite 
similar.  Most  jurisdictions  have  developed  some  sort  of  system  for  keeping  track  of  the 
demands  people  are  placing  on  the  resource,  either  registrations  or  permits  for  riparian  systems 
while  prior  allocation  and  appropriation  systems  issue  licences  or  permits.  Colorado  still  uses 
the  water  courts  as  its  administrative  system.  Depending  on  the  jurisdiction,  these 
administrative  systems  may  require  water  users  to  register  or  submit  an  application.  Most 
jurisdictions  use  a screening  process  to  determine  whether  the  registration  or  application  should 
be  approved  and  may  provide  an  opportunity  for  public  review  of  applications.  All  systems 
provide  limited  opportunities  for  decisions  on  applications  to  be  appealed.  In  addition,  all 
systems  allow  registrations,  licences  or  permits  to  be  revoked  if  water  is  not  being  used  in 
accordance  with  the  terms  and  conditions  specified  in  these  instruments  or,  in  the  case  of 
riparian  rights  and  appropriation  rights,  in  accordance  with  common  law  requirements.  Subject 
to  any  statutory  limitations,  riparian  rights  and  prior  appropriation  rights,  as  property  rights,  also 
allow  third  party  enforcement. 

6.2  DEFINITION  OF  RIVER  BASINS 

Nearly  all  the  jurisdictions  considered  in  this  assessment  straddle  two  continental  basins.  The 
exceptions  are  Manitoba,  which  is  entirely  situated  in  one  continental  basin,  and  Alberta, 
Montana  and  Wyoming,  which  are  situated  in  three  continental  basins. 
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Even  though  most  states  and  provinces  straddle  continental  basin  boundaries,  the  literature 
review  shows  that  individual  jurisdictions  do  not  explicitly  recognize  continental  basin 
boundaries  or  manage  water  at  this  scale.  Instead,  each  jurisdiction  has  defined  numerous 
major  river  basins,  watersheds,  or  hydrologic  units,  usually  as  subdivisions  of  the  continental 
basins,  and  manages  water  at  this  scale.  These  “major”  basins  can  be  very  large  (Colorado 
and  Montana  each  recognize  only  four  basins  at  this  scale)  or  very  small  (North  Carolina 
recognizes  18  such  basins). 

While  each  jurisdiction  has  numerous  administrative  definitions  of  major  basins,  these  basin 
boundaries  are  not  always  specifically  recognized  or  described  in  water  management 
legislation.  Basin  boundaries  are  not  usually  defined  in  legislation  unless  there  are  some 
specific  provisions  in  the  legislation  that  need  to  differentiate  one  major  basin  from  another.  In 
those  states  that  employ  a prior  appropriation  system  of  water  rights,  water  transfers  between 
basins  are  not  prohibited  so  there  is  no  need  to  define  major  basins  (or  sub-basins)  in 
legislation.  On  the  other  hand,  in  order  to  allow  transfers  of  water  between  basins  in  those 
states  that  uses  a riparian  systems,  where  transfers  are  normally  prohibited,  specific  statutes 
are  required  to  enable  transfers  between  major  basins  that  must  be  named.  Thus,  Tennessee 
and  North  Carolina  have  legislation  that  identifies  major  basin  boundaries  while  the  western 
states  do  not. 

The  five  provinces  included  in  this  assessment  also  define  major  basins  in  their  legislation, 
primarily  because  they  have  specifically  chosen  to  prohibit  transfers  between  major  basins. 
Alberta,  British  Columbia,  and  Ontario  have  each  adopted  definitions  of  major  basins  that 
address  their  specific  water  management  objectives.  In  Alberta,  for  example,  the  Bow,  Oldman, 
and  Red  Deer  rivers  have  been  defined  to  be  one  major  basin  because,  under  the  terms  of  the 
Apportionment  Agreement,  they  must  be  jointly  managed.  While  Saskatchewan  and  Manitoba 
each  have  statutory  prohibitions  against  inter-basin  transfer,  the  required  basin  definitions  have 
not  yet  been  described  in  regulations.  Ontario  has  identified  five  sub-basins  in  the  Great  Lakes 
- St.  Lawrence  basin  in  order  to  comply  with  the  requirements  of  the  Great  Lakes  - St. 

Lawrence  Basin  Sustainable  Water  Resources  Agreement. 

6.3  INTER-BASIN  TRANSFERS 

Linder  riparian  systems,  transfers  between  continental  basins  or  between  major  basins  are 
prohibited  because  of  the  nature  of  the  riparian  right,  which  allows  persons  to  withdraw  water  in 
a manner  that  does  not  damage  other  riparian  users  without  their  consent.  Thus,  riparian 
systems  are  essentially  watershed  based  systems,  so  any  attempt  to  withdraw  major  volumes  of 
water  would  be  unacceptable  because  of  potential  effects  on  other  users,  unless  specifically 
allowed  by  way  of  some  sort  of  statutory  mechanism.  There  is  no  such  enabling  mechanism  in 
Ontario.  However,  both  Tennessee  and  North  Carolina  have  statutes  that  allow  transfers  and 
define  the  mechanism  and  process  by  which  transfers  among  continental  and  major  basins  can 
occur. 

As  prior  appropriation  systems  completely  detach  water  rights  from  land  rights,  water  users  in 
one  continental  or  major  basin  are  not  prohibited  from  and,  in  fact,  are  actually  encouraged  to 
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draw  water  from  another  basin.  Water  management  in  the  western  states  typically  features  the 
development  of  major  water  storage  projects  and  canal  systems  that  move  water  from  its  source 
to  where  it  is  needed,  with  little  heed  for  watershed  boundaries.  In  fact,  inter-basin  transfers  are 
so  common  that  some  states  have  implemented  “area  of  origin”  statutes  that  employ  one  of 
three  approaches  to  restrict  inter-basin  transfers  (Reisner  and  Bates,  1999); 


Prohibitions  against  or  severe  restrictions  on  diversions 

Arizona  and  Montana 

Reservation  of  water  or  preferences  for  those  living  in  areas  of  origin 

California 

Compensation  for  harm  suffered  by  the  export  basins 

Colorado 

Some  states  have  also  sought  to  restrict  interstate  water  exports  by  statute.  As  the  courts  have 
determined  that  water  is  an  article  of  inter-state  commerce,  complete  prohibition  is  not  possible. 
Many  states  have  developed  inter-state  compacts  that  limit  exports.  Thus,  transfers  of  water 
between  continental  and  major  basins  are  a key  element  of  prior  appropriation  systems  and 
states  must  use  statutes  to  control  these  transfers.  With  respect  to  accepting  inter-basin 
transfers,  prior  appropriation  systems  are  the  exact  opposite  of  riparian  systems. 

For  prior  allocation  systems,  there  has  until  recently  been  no  clear  legislative  direction  as  to 
whether  transfers  of  water  between  basins  are  allowed  or  prohibited.  Historically,  a number  of 
projects  that  allow  the  transfer  of  water  between  continental  or  major  basins  have  been 
approved.  For  example,  British  Columbia  has  allowed  a number  of  large  inter-basin  transfers 
for  hydroelectric  projects  (e.g.  Alcan’s  Kemano  project).  Over  time  Alberta  has  approved  a 
number  of  projects  that  allowed  water  for  irrigation  to  be  transferred  between  the  Oldman,  Bow, 
and  Red  Deer  basins  (which  were  only  recently  declared  not  to  be  major  basins). 

However,  due  to  increasing  concerns  about  water  exports,  environmental  issues  (trans- 
faunation),  and  concerns  that  water  transfers  would  adversely  affect  economic  development  in 
potential  donor  basins,  all  the  western  provinces  have  recently  implemented  statutory 
restrictions  on  transfers  between  major  or  continental  basins  by  introducing  new  legislation  or 
amending  existing  legislation.  For  example,  British  Columbia  passed  the  Water  Protection  Act 
in  1996  and  Alberta  passed  its  Water  Act  in  1999.  However,  a review  of  these  prohibitions 
indicates  that  they  are  not  absolute.  Each  piece  of  legislation  offers  some  opportunities  for 
transfer  by  way  of  exemption.  In  Alberta,  the  exemption  is  by  a special  act  of  the  legislature.  In 
Saskatchewan  and  Manitoba,  in  the  absence  of  regulations  defining  basins  and  sub-basins, 
exports  are  still  possible  within  Saskatchewan  or  for  purposes  of  the  public  interest  in  Manitoba, 
with  approvals  through  the  water  licensing  systems.  British  Columbia  allows  small  quantities  of 
water  (10  cubic  metres  per  second)  to  be  transferred  between  major  basins,  with  approval 
through  the  licensing  system.  Thus,  current  legislation  for  provinces  with  prior  allocation 
systems  indicates  that  inter-basin  transfers  are  generally  prohibited,  except  where  allowed  by 
regulatory  or  statutory  exemption. 
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6.4  INTRA-BASIN  TRANSFERS 

As  noted  above,  all  of  the  US  states  that  use  prior  appropriation  allow  water  transfers  between 
and  within  basins,  by  obtaining  the  necessary  permits  and  approvals,  so  there  is  no  need  to 
include  definitions  of  basins  or  sub-basins  in  legislation.  In  North  Carolina,  which  uses  riparian 
systems,  intra-basin  transfers  are  allowed  by  statute  and  38  sub-basins  have  been  defined. 

In  Canada,  both  Ontario  and  Manitoba  prohibit  transfers  between  some  sub-basins.  In  Ontario, 
this  prohibition  and  the  associated  definition  of  sub-basins  is  a requirement  of  the  Great  Lakes  - 
St.  Lawrence  Basin  Sustainable  Water  Resources  Agreement,  and  similar  restrictions  are 
required  of  all  the  states  and  provinces  that  are  signatories  to  this  Agreement.  While  Manitoba 
legislation  prohibits  transfers  between  sub-basins,  this  cannot  be  enforced  because  sub-basins 
have  not  yet  been  defined.  Legislation  for  the  other  three  provinces  does  not  prohibit  intra-basin 
transfers.  Thus,  it  is  expected  that  intra-basin  transfers  are  possible  as  long  as  appropriate 
water  licences  are  acquired. 
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Paper  2294.  Available  at  http://water.usqs.qov/GIS/reqions.html. 

Waldram,  James  B.,  As  Long  as  the  Rivers  Run:  Hydroelectric  Development  and  Native 
Communities  in  Western  Canada,  Winnipeg,  University  of  Manitoba  Press,  1988. 

Westesen,  Gerald  and  Michelle  Bryan.  1997.  Wading  into  Montana  Water  Rights.  Available  at 
http://water.montana.edu/topics/policy/manuals/rights.pdf. 
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World  Commission  on  Dams.  2000.  Dams  and  Development.  A New  Framework  for  Decision 
Making.  The  Report  of  the  World  Commission  on  Dams.  Available  at 
http://www.dams.orq/report/ 

LEGISLATION  AND  POLICY  CONSULTED 
Alberta 

Water  Act  and  Regulations 
Irrigation  Districts  Act 

Environmental  Assessment  (Mandatory  and  Exempted  Activities)  Regulation 
British  Columbia 
Water  Act 

Water  Protection  Act 
Columbia  Basin  Trust  Act 
Fish  Protection  Act 

Saskatchewan 

Saskatchewan  Watershed  Authority  Act,  2005  and  Regulations 
Water  Power  Act  and  regulations 
Irrigation  Act  and  Regulations 
Water  Appeal  Board  Act 

Environmental  Management  and  Protection  Act  and  Regulations 
Conservation  and  Development  Area  Act 

South  Saskatchewan  River  Development  Commission  Act,  SS  1959,  c.100. 

Manitoba 

The  Water  Rights  Act 

The  Water  Rights  Regulation  126/87 

Water  Resources  Conservation  Act 

Water  Protection  Act 

Water  Power  Act 

Water  Power  Regulations 

Sustainable  Development  Act 

Environment  Act 

Manitoba-Ontario  Lake  St  Joseph  Diversion  Agreement  Authorization  Act 
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Ontario 

Ontario  Water  Resources  Act 
Water  Taking  and  Transfer  Regulation 
Environmental  Protection  Act 
Nutrient  Management  Act 
Pesticides  Act 
Safe  Drinking  Water  Act 
Lakes  and  Rivers  Improvement  Act 
Fisheries  Act  (Federal) 

The  Great  Lakes  Charter 
Arizona 

Arizona  Constitution,  Article  17 
Arizona  Title  45 

Arizona  Department  of  Water  Resources  Administrative  Rules,  Title  12,  Ch.  15. 

Colorado  River  Basin  Project  Act  of  1968,  U.S.  Code  Vol.  43,  §1501  et  sec. 

Endangered  Species  Act  of  1973,  U.S.  Code,  Vol.  33,  § 1251  et  seq. 

California 

California  Constitution,  Article  10,  Water  & Article  10A,  Water  Resource  Development 
Title  23:  California  Water  Code 

California  Public  Resources  Code  [includes  Chapter  5093,  California  Wild  & Scenic  Rivers  Act] 

Other  Codes  with  provisions  that  relate  to  water  include:  Fish  & Game  Code,  Health  & Safety 
Code,  Food  & Agriculture  Code,  Harbors  & Navigation  Code,  Public  Resources  Code 

U.S.  Department  of  the  Interior,  Bureau  of  Land  Management;  California  Water  Law  Facts 
Sheet.  Available  at  http://www.blm.gov/nstcA/VaterLaws/california.html 

Colorado 

State  Constitution  Article  XVI  §§  5 and  6;  C.R.S.  § 37,  arts.  80  - 92.,  and  C.R.S.  §§  37-92-101 
through  37-92-602 

Colorado  Water  Conservation  Board  Report  (December  2004)  Available  at 

http://cwcb.state.co.us/IWMD/pdfDocs/Report/SWSI8-pgReportSummary3.pdf 

Colorado  State  Judicial  Branch  - Water  Courts:  Available  at 

http://www.courts.state.co.us/supct/supctwaterctindex.htm 

Colorado  Division  of  Water  Resources:  A Division  of  the  Department  of  Natural  Resources: 
Available  at  http://water.state.co.us/default.asp 
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Montana 

Montana  Constitution,  Article  IX 

Montana  Water  Use  Act,  Title  85,  c.2  Montana  Code  Annotated 

Department  of  Natural  Resources  and  Conservation,  Water  Rights  Bureau,  Administrative 
Rules,  C.12 

Environmental  Policy  Act,  Title  75,  Montana  Code  Annotated 
Yellowstone  River  Compact  1950  (MT,  ND  and  Wyoming) 

Boundary  Waters  Treaty,  Article  VI  re  the  Milk  and  St.  Mary  Diversion 
North  Carolina 
Water  Use  Act(state) 

Environmental  Policy  Act  (state) 

Clean  Water  Act  (federal) 

Endangered  Species  Act  (federal) 

North  Dakota 

North  Dakota  Century  Code  (NDCC)  title  61  (Waters) 

ND  Constitution,  Article  Xl(3) 

Little  Missouri  State  Scenic  River  Act 

Yellowstone  River  Compact  1950  (MT,  ND  and  Wyoming 

Dakota  Water  Resources  Act,  2000 

National  Environmental  Protection  Act,  1969  (NEPA) 

Water  in  North  Dakota:  A Reference  Guide,  North  Dakota  State  Water  Commission,  2005 

North  Dakota  State  Water  Management  Plan,  1999.  Available  at 

http://www.swc.state.nd.us/4dlink9/4dcgi/GetContentPDF/PB- 
950/1 999StateWaterMgmtPlan.pdf 

Yellowstone  River  Compact  http://cr.water.usgs.gov/YRCC/ 

Tennessee 

Watershed  District  Act  (state)t 
Water  Quality  Control  Act  (state) 

Inter-Basin  Water  Transfer  Act  (state) 

Tennessee  Safe  Drinking  Water  Act  (state) 

Water  Withdrawal  Registration  Act  (state) 

Tennessee  Valley  Authority  Act  (federal) 
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Clean  Water  Act  (federal) 
Endangered  Species  Act  (federal) 

Utah 

Utah  Code  - Title  73 

Wyoming 

Wyoming  Constitution 
Title  41  - Wyoming  Statutes 


Page  87 


Alberta  Environment 
Comparison  of  Water  Allocation  Process 
In  Alberta  to  Other  Jurisdictions 
March  2008 


APPENDIX  A 

Terms  of  Reference 


Page  A- 1 


Alberta  Environment 
Comparison  of  Water  Allocation  Process 
In  Alberta  to  Other  Jurisdictions 
March  2008 


amed^ 


Page  A-  2 


Terms  of  Reference 

Comparison  of  Water  Allocation  Process  in  Alberta  to  Other  Jurisdictions 
1.0  BACKGROUND 

The  Alberta  Water  Council  was  established  in  2004  to  provide  direction  and  advice  to  the 
Government  of  Alberta,  stakeholders  and  the  public  on  matters  related  to  the  Water  for  Life 
strategy.  In  January  2007,  in  response  to  public  concerns  about  a water  licence  application  in 
central  Alberta,  Environment  Minister  Rob  Renner  asked  the  Council 

“to  determine  if  the  current  approach  to  making  decisions  about  the  movement  of  water  from 
one  sub-basin  for  use  in  another  sub-basin  within  the  same  major  river  basin  is  still  valid 
and  what,  if  any,  changes  should  be  made  to  the  current  approach  and  under  what 
conditions.” 

Council  agreed  to  advise  the  Minister  on  this  matter  and  established  an  Intra-Basin  Water 
Movement  (IBWM)  Project  Team  to  report  on  the  issue. 


In  reviewing  the  question,  the  IBWM  project  team  has  established  that  the  question  may  be 
subdivided  into  2 components 

1 . The  regulatory  process  and  considerations  (ecosystem  needs,  riparian  rights,  instream 
flow  needs,  water  conservation  objectives,  recreational  needs,  assimilative  capacity, 
impact  on  other  users,  etc)  used  to  determination  the  quantity  of  water  available  for 
consumptive  use. 

2.  The  regulatory  process,  considerations,  and/or  restriction  (to  the  quantity,  purpose  of  use, 
distance  from  source,  etc)  to  various  water  users  (riparian  land  owners,  water  users  within 
the  same  watershed,  water  users  within  another  sub-basin  of  the  same  a major  basin, 
water  users  within  another  major  basin)  wishing  to  access  water  determined  to  be 
available  for  consumptive  use. 


To  ensure  that  Alberta  Water  Council  provides  sound  advice  to  the  Minister,  the  IBWM  Project 
Team  deems  it  necessary  to  conduct  a review  and  comparison  of  the  water  resource  allocation 
process  in  Alberta  to  that  of  other  jurisdictions.  This  review  is  intended  to  provide  a general 
understanding  of  the  water  allocation  process  and  considerations  of  the  jurisdictions,  and  more 
specifically,  to  conduct  a comparison  to  expressly  highlight  the  regulations,  considerations  and/or 
restrictions  placed  on  water  determined  to  be  available  for  consumptive  use  with  respect  to  its 
diversion  from  one  sub-basin  for  use  in  another  sub-basin  within  the  same  major  river  basin. 


2.0  PROJECT  OBJECTIVES  AND  SCOPE  OF  WORK 

The  primary  objective  of  this  assignment  is  to  prepare  a report  that,  based  on  a review  of 
regulatory  processes  and  interviews  with  water  regulators,  provides  a comparison  of  the 
regulatory  process  in  Alberta  to  that  in  other  jurisdictions,  particularly  within  Canada  and  the 
United  States,  and  any  other  jurisdictions  deemed  relevant,  with  respect  to  the  process, 
regulations,  considerations  and/or  restrictions  that  may  place  a limitation  (location  of  use. 
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diversion  quantity,  purpose  of  use,  etc)  on  the  allocation  or  access  to  water  that  has  been 
determined  to  be  available  for  consumptive  use  to  water  users  located  outside  the  source  basin 
or  sub-basin.  More  specifically  the  review  should  focus  on  laws,  regulations,  policy,  processes, 
and  other  considerations  including  restrictions  that  may  place  a limitation  on  access  to  the 
movement  of  water  with  emphasis  on  the  comparing  jurisdictional  processes  in  the  situations  that 
involve  the  diversion  or  movement  of  water  from  one  sub-basin  for  use  in  another  sub-basin 
within  the  same  major  basin. 

The  comparison  should  include  but  not  be  limited  to  the  following  jurisdictions; 

1.  Canadian  Provinces: 

a.  British  Columbia,  Alberta,  Saskatchewan,  Ontario  and  Quebec 

2.  Unites  States: 

a.  California,  Montana,  Wyoming,  Utah,  Colorado,  Arizona,  North  Dakota,  North 
Carolina,  and  Tennessee 

The  contractor  can  propose  to  include  in  this  comparison  other  jurisdictions,  as  accepted  by 
the  Project  Team,  by  explaining  their  relevance  and  ensuring  that  their  inclusion  will  not  affect 
report  delivery  timelines. 

One  section  of  this  review  report  will  describe  the  main  water  rights  doctrines  (riparian,  prior 
appropriation)  in  use  in  North  America,  and  how  each  doctrine’s  principles  (e.g.  riparian,  prior 
appropriation)  influences  legal/regulatory  processes  for  determining: 

• the  quantity  of  water  available  for  consumption, 

• allocation,  and 

• rights  to  access  water. 

The  second  section  of  this  review  report  will  contain  the  more  detailed  jurisdictional  comparisons 
with  respect  to  policies  and  regulations  respecting  the  diversion  of  water  from  one  basin  or  sub- 
basin for  use  in  another  basin  or  sub-basin.  Part  1 of  the  jurisdictional  comparison  focuses  on  the 
general  water  allocation  process.  In  a table  if  possible,  present  a description  for  each  jurisdiction 
that  identifies  and  compares: 

1 . the  water  rights  doctrine  used, 

2.  the  law  governing  water  permits  and/or  intra-basin  water  permits, 

3.  the  web  or  interview  sources  for  the  information  in  this  report, 

4.  who  has  access  to  water  and/or  who  is  limited  in  their  access  to  water, 

5.  what  categories  of  water  users  exist,  and  the  process  for  each  category  to  divert  and 
consume  water  (e.g.  no  permit,  registration  only,  formal  regulatory  approval  or  licence  or 
permit), 

6.  what  special  conditions  or  triggers  for  which  water  users  are  granted  access  to  divert  and 
consume  water  (e.g.  volume  or  rate  of  water  diverted,  distance  of  water  to  use). 


2 


7.  any  regulatory  requirements  and/or  restrictions  placed  on  water  users  granted  access  to 
divert  and  consume  water  (public  notification,  quantity,  purpose,  location,  etc)  for  each 
type  of  water  user  classification  , 

8.  any  appeal  processes, 

9.  the  factors  considered  or  process  used  in  determining  the  quantity  of  water  available  for 
consumptive  use  (e.g.  ecosystem  requirements,  in  stream  flow  needs,  watershed  plans, 
water  conservation  objectives,  impact  on  other  riparian  users,  etc). 

Part  2 of  the  comparisons  will  summarize  each  jurisdiction’s  approach  to  diversions  of  water 
from  one  sub-basin  for  use  in  another  sub-basin,  by  addressing  the  following  questions: 

1 . What  is  the  criteria  used  to  define  a “Basin”? 

a.  Include  the  definitions  for  “major  basins”,  and  “sub-basins”  (include  all  definitions  if 
multiple  scales  of  basins  are  used). 

b.  identify  the  purposes  for  which  the  definitions  are  used  e.g.  is  it  used  in  a regulatory 
system?  Does  it  determine  how  far  water  can  be  used  from  the  source? 

c.  Discuss  the  criteria  or  rationale  used  to  establish  each  layer  of  basin.  Is  size  a criteria 
or  factor? 

d.  identify  the  relative  sizes  of  the  basins. 

2.  What  is  an  “intra-basin”  or  “inter-basin”  water  diversion? 

a.  Identify  the  factor  used  to  trigger  “intra-basin”  or  “inter-basin”  regulatory  requirements, 
(e.g.  distance  or  basin  definitions) 

3.  What  are  the  rules  regarding  “intra-basin”  water  diversions? 

a.  Compare  to  Alberta’s  system,  the  specific  regulatory  requirements,  considerations, 
and/or  restrictions  (e.g.  require  a license,  public  notification,  special  act  of  legislature, 
quantity,  purpose,  location,  etc)  with  respect  to  diversions  that  move  water  a distance 
from  the  source  for; 

i.  “inter”  - a diversion  from  one  major  basin  for  use  in  another  major  basin. 

ii.  “intra”  - a diversion  from  one  sub-basin  for  use  in  another  sub-basin  within  the 

same  major  basin. 

b.  Explain  the  rationale  for  each  jurisdiction  to  regulate  diversions  of  water  across  basins 
(distance). 

Work  on  the  project  is  to  begin  in  August  2007.  The  contractor  will  compile,  analyze,  and  draft 
the  Comparison  of  Water  Allocation  Process  in  Alberta  to  Other  Jurisdictions  Report  for  the  third 
week  of  September  for  approval  by  the  project  team.  The  project  team’s  compiled  questions  or 
comments  will  be  forwarded  to  the  contractor  for  discussion  for  any  revisions  to  the  report.  The 
final  document  must  be  completed  by  early  October. 


3.0  PROJECT  MANAGEMENT  AND  DELIVERY  EXPECTATIONS 

The  consultant  will  report  to  Project  Manager  Karen  McCallion.  Environmental  Policy  Branch 
780-427-0501  Karen. McCallion@qov.ab.ca 
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PROVINCE:  Alberta  British  Columbia  Saskatchewan  Manitoba  1 Ontario 
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Instream  Requirements/Water  Availability  for  Consumptive  Uses 
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Process  of  Acquiring  Rights  to  Take  and  Use  Water 
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PROVINCE:  Alberta  British  Columbia  Saskatchewan  Manitoba  Ontario 
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Inter-Basin  Transfers 
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How  do  intra-  Licence  issued  for  transfer  has  Priority  based  on  precedence  Not  an  issue  given  the  overall  See  above. 

basin  transfers  priority  date  that  is  considered  date  in  licence  within  major  approach  with  respect  to 

affect  priority  of  in  context  of  major  river  basin.  watershed..  priority  described  above. 
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n stream  Requirements/Water  Availability  for  Consumptive  Uses 
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Colorado 

N/A,  under  Colorado’s 
Constitution  (Art.  XVI,  § 6)  “The 
right  to  divert  the 
unappropriated  waters  of  any 
natural  stream  to  beneficial 
uses  shall  never  be  denied.” 
(emphasis  added) 

Prior  appropriation  governs 
except  for  any  federal  reserve 
rights.  As  limited  as  noted  two 
boxes  above,  instream  rights 
may  be  acquired  from  transfers 
of  out  of  stream  diversion, 
carrying  the  transferor’s 
priority. 

Arizona 

to  protect  instream  flow. 

No  specific  requirements 
identified,  however,  the  director 
must  consider  \Afliether  a 
proposed  right  is  contrary  to 
the  public  interest. 

Post  1919  priority  is  based  on 
the  date  of  filing  an  application 
for  a permit,  prior  to  that  it  was 
the  date  of  an  appropriation 
being  made  under  common 
law. 

North  Dakota 

The  Code’s  declaration  of 
State  Water  Policy  does  not 
refer  to  instream  flows  but 
notes  that  public  health  and 
welfare  etc  “depend  . . . upon 
the  optimum  protection  and 
management,  and  wise 
utilization  of  all  of  the  water 
and  related  land  resources  of 
the  state.” 

The  state  does  not  issue 
permits  for  instream  or 
environmental  purposes: 
instream  flow  is  not  treated  as 
a beneficial  use. 

The  ND  Game  and  Fish 
Department  holds  numerous 
permits  for  wildlife  and 
recreational  purposes. 

North  Carolina 

Environmental  assessment 
process  determines  the 
impacts  of  a proposed  project. 
Determination  of  water 
available  for  consumptive  use 
is  dependent  on  that  process. 

No  specific  priority  assigned, 
however.  Commission  may 
define  capacity  use  areas  for 
public  interest  which  could 
include  priority  for  in-stream  or 
environmental  purpose. 

Tennessee 

Water  withdrawals  must  not 
jeopardize  water  quality  of 
water  course  which  are 
designated  as  public  water 
supply  source. 

Any  water  withdrawals  must 
not  adversely  affect  the  water 
quality. 

In-stream  flows  have  been 
calculated  by  the  U.S.  Army 
Corp  of  Engineers,  however, 
these  values  are  not  explicitly 
taken  into  account  when 
allocating  water. 

STATE: 

What  factors  are 
considered  or 
what  process  is 
used  to  determine 
the  quantity  of 
water  available  for 
consumptive  use? 

What  priority  if  any 
is  assigned  to 
water  for  instream 
or  environmental 
purposes/ 
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Legislative  Overview 
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In  stream  RequirementsAA/ater  Availability  for  Consumptive  Uses 
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Process  of  Acquiring  Rights  to  Take  and  Use  Water 
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Intra-Basin  Transfers  (Within  Major  Basins) 
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